
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 




HARVARD LAW SCHOOL 
LIBRARY 



r 




Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



«^ RULES ^ " ^ 



OF THE 



SUPREME COURT 



AND 



EQUITY PRACTICE 



OF THE 



STATE OF PENNSYLVANIA, 

WITH NOTES. 



COMPILED BY 

MATHIAS WILSON McALARNEY. 



PHILADELPHIA: 
KAY & BROTHER, 

1892. 



tr» 




oogle 






COPVfllANTK* 1S0t, VV ^ 

M. W. MeALARNCV. 



Daily Telbobaph Pbint. 
Harrisburgt Pa. 



L 



Digitized by 



Google 



SUPREME COURT OF PENNSYLVANIA. 



Ch^fJtuHce — Hon. Edward M. Paxson, Philadelphia. Term expires fint 

Monday of January, 1896. 
JuiHeei^Kon. James P. Sterrett, Pittsburg, Allegheny county. Term expires 
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Hon. Henry Green, Easton, Northampton county. Term expires 

first Monday of Januaiy, 1902. 
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of January, 1910. 
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RULES 



OP THE 



Supreme Court of Pennsylvania. 



ARGUMENTS. 
Rule I. 



The court will call the cases for argument in the order in 
which they stand on the printed arp:ument list. If neither 
party be present or ready to proceed with the argument, the 
case shall be non prossed, unless reason to the contrary be 
shown to the satisfaction of the court. 

Rule II. 

All cases brought or to be brought up for review shall be 
placed upon the argument list next succeeding their entry, 
and in the order in which they stand upon the docket — 
unless advanced by the special order of the court. Pro- 
videdf That no case shall be placed on the argument list 
where the writ of error, certiorari or appeal, shall not have 
been taken twenty days before the return day. 

Rule III. 

No cause shall be continued when reached without per- 
mission of the court. 
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BAIL IN ERROR. 

Rule IV, 

Recognizances of bail in error shall be plainly drawn 
and engrossed on parchment or paper, in the following 

form, or as near as may be: " county, to wit: You 

severally acknowledge to owe (the plaintiff in the action) 
the sum of (double the sum recovered), upon the condition 
that A B prosecute his writ of error with eflfect; and if 
judgment be affirmed, or the writ of error be discontinued 
or non-prossed, to pay the debt, damages or costs (as the 
case may be) adjudged accruing upon such judgment, and 
all other damages and costs that may be awarded on such 
writ of error." 

Rule V. 

The defendant in error or appellee may, within twenty 
days after notice of the taking of bail in error, except to the 
sufficiency thereof, when the plaintiflF in error or appellant 
must either put in new bail, or the old bail must justify 
within ten days after exception taken ; in default whereof 
the writ of error shall not be a supersedeas of the execution. 
New bail may be put in or the old justified, within the ten 
days, before the prothonotary of this court in the proper 
district, or before the prothonotary of the court of common 
pleas of the county to which the writ of error shall have 
been issued or from which the appeal shall have come; 
and in the latter case the new recognizance, or the 
affidavits of justification, shall be returned to the prothono- 
tary of this court within the ten days allowed, not counting 
the day when the exception to bail was taken. Of the time 
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:and place of giving new bail or justifying the old, at least 
three days written notice shall be given to the opposite 
party or his attorney of record. For the purpose of this rule 
the prothonotaries of the several courts of common pleas 
are appointed commissioners of bail. — Adopted February 18 y 
1878. 



ATTORNEYS. 
Rule VI. 

No person shall be admitted to practise as attorney in 
this court, unless he hath served a regular clerkship, within 
the State, to some practising attorney or gentleman of the 
law, of known abilities, for the term of four years, and 
afterwards shall have practised as an attorney in one of the 
county courts of common pleas, or district courts, for the 
term of one year, or served such clerkship three years, and 
practised two years: Provided always. That in the case of a 
person applying to be admitted who shall appear to have 
studied the law with assiduity, under the direction of some 
practising attorney or gentleman of the law of this State, 
for the term of two years after his arrival at the age of 
twenty-one years, and afterwards practiced in some one of 
the county courts of common pleas for the term of two 
years, he may be admitted. 

Graduates of the law department of the University of 
Pennsylvania who have passed the preliminary examina- 
tion before the board of examiners of Philadelphia county, 
and an examination upon Latin, and who have taken the 
full course of three years, and received the diploma and 
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degree of Bachelor of Laws, may be admitted to practise in 
this court upon the expiration of three full years from the 
date of their preliminary examination, upon filing with the 
prothonotary a certificate of the dean of the law department, 
stating these facts, and upon exhibiting their diploma, to- 
gether with a certificate of good character, as in other cases. 
— Adopted March 18, 1889, as an addition to Rvle VL 

Rule VII. 

Attorneys from other States, who have been admitted to 
the court of common pleas of this State, may immediately 
thereafter be admitted in this court: Provided, That they 
are in good standing, and have practised for five years in 
the State from which they have removed. 

Rule VIII. 

All agreements and notices of attorneys touching the busi- 
ness of the court shall be in writing, otherwise they will be 
considered of no validity. 

Rule IX. 

No attorney of this or any other court, sheriflf 's officer, 
bailiff or other person concerned in the execution of process, 
shall become bail on appeal or in error, except by special 
leave of the court previously obtained. 



CRIMINAL CASES. 
Rule X. 

In all the criminal cases brought up from the lower 
courts by certiorari, wherein a special allocatur has not 
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been had, the prothonotary is instructed by this court to 
enter "writ quashed," and the records shall be returned to 
the courts from whence they came. 

Rule XI. 

No such writ of certiorari shall issue at the instance of 
a defendant who is at the time out on bail, until he enters 
into a recognizance in the nature of special bail, to the 
satisfaction of the court or judge taking the same: condi- 
tioned for his appearance before the supreme court in 
banc, from time to time, as the court may order, until the 
final determination of the cause, and that he will not 
depart without the leave of the said court. 

Rule XIa. 

Every praecipe for a writ of error or certiorari in a capital 
case shall be accompanied by a certificate, under the seal 
of the court below, of the date of the sentence, and if it 
shall appear from said certificate that more than twenty 
days have elapsed since said sentence, the prothronotary 
shall not issue said writ, unless the same be specially 
allowed by this court or one of the justices thereof. 

The first Monday of each month shall be a special return 
day in each district for all writs of error and certiorari 
in cases of conviction and sentence of death for murder in 
the first degree. The fifth Monday after issuing the writ 
shall be assigned for the argument thereof : Provided, The 
court shall' then be in session in any district. If then in 
session in a district other than that in which the writ 
issued, the prothonotary issuing such writ shall certify the 
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record to the district in which the court shall be sitting. 
If the court shall not be in session at that time, the case 
shall be certified to the district in which the next term 
shall be held. 

Capital cases shall be placed at the head of the list for 
argument. 

The plaintiff in error shall serve his paper books on the 
proper district attorney ten days before the day assigned for 
the hearing, and the defendant in error shall serve his three 
days before the hearing. 



ERRORS AND APPEALS. 
Rule XII. 

In all cases brought into this court by writ of error, the 
counsel for the plaintiff in error shall, on or before the third 
day of the term to which the writ is returnable, specify in 
writing, the particular errors which he assigns, and file the 
same in the prothonotary's office; and on failure so to do,. the 
court may non pros, the writ. 

All appeals taken under the act of May 9, 1889, must be 
taken in this court as writs of error have heretofore been 
taken, and in all such cases a writ of certiorari must be 
issued to bring up the record. 

Rule XIII. 

In all cases of writs of error when the record is not 
returned on the return day, it shall be the duty of the 
prothonotary to enter a non pros, which shall not be taken 
off except by special order of the court. 
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Rule XIV. 

The prothonotary shall endorse on each writ of error or 
certiorari to remove proceedings, a rule to appear and plead 
at the return day of the writ ; and on default of appearance 
when the cause is called for argument, and on proof of ten 
days' service on the defendant in error or his counsel below^ 
the court will proceed ea: par^. Audit is further ordered, 
that the court proceed in like manner on proof of the like 
service of notice in appeal cases. 

Rule XV. 

In all appeal cases, where the appellants neglect to bring 
up the record at the next term of this court after the appeal 
shall have been taken, any of the other parties interested may 
bring it up, and have the case presented and determined ex 
parley or the appeal dismissed at the costs of the appellant. 

Rule XVI. 

In all cases, where in pursuance of the judgment of this 
court, a cause goes back to the court below for further pro- 
ceedings, it shall be the duty of the prothonotary to certify 
and send back with the order, decree or judgment, a copy 
of the opinion of the court which shall have been filed ; 
and the fees paid him therefor shall stand as part of the costs 
in the cause. 



PAPER BOpKS. 

Rule XVII. 

In a case where the writ of error is to a judgment on 
a verdict, the paper book of the plaintiff in error shall 
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contain the following matters, in the following order: — 
1. The names of all the parties as they stood on the record 
of the court below at the time of the trial, and the form 
of the action. 2. An abstract of the proceedings, showing 
the issue, and how it was made. 3. The verdict of the 
jury, and the judgment thereon.^ 4. A history of the case. 
5. The points, if any, which were submitted in writing to 
the court below. 6. The charge of the court. 7. The 
specifications of error. 8. A brief of the argument for the 
plaintiflF in error. 9. An appendix, containing the 
evidence, and if necessary, the pleading in full.* 10. The 
same to contain on the cover the court or the county to 
which the writ of error or appeal is taken. 11. Counsel 
citing decisions of this court from legal periodicals, shall 
certify, at the end of their briefs, that such cases are not 
reported in the State Reports. In the absence of such 
certificate, the cases will not be considered. 

The present rules in regard to the preparation of paper 
books in the cases of writs of error shall be held to apply to 
all appeals under the act of 9 May, 1889.— Jlfay 27, 1889, 

Rule XVIII. 

Where the judgment below is on a case stated in the 
nature of a special verdict, the facts as agreed on by the 

^ Semble, that a failure to print, in the paper book, the statement and 
the particular judgments referred to, was sufficient ground for a refusal by 
the supreme court to sustain an assignment of error based on said action 
of the court below. 

^ Where all the evidence in a case submitted to the court without a jury 
is not printed, the Supreme Court will not decide whether or not there 
was an error in the findings of fact or in those conclusions which were or 
might be based upon facts ; but the statements of fact made by the court 
below will be taken as true. 
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parties, the opinion of the court, and the argument of 
counsel, will be sufficient. 

Rule XIX. 

In appeals the arrangement of the appellant's paper book 
shall be as follows : 1. The names of the parties and the 
nature of the proceedings. 2. A short abstract of the bill 
or petition and answer. 3. A history of the case. 4. The 
report of the auditor, or master, if there was one. 5. The 
exceptions taken to the report in the court below. 6. The 
opinion of the court on the exceptions, and the decree 
made. 7. Assignment of error. 8. Argument on part of 
appellant. - 9. Appendix containing such documentary or 
other evidence as may be necessary. 10. Counsel citing de- 
cisions of this court from legal periodicals, shall certify, at 
the end of their briefs, that such cases are not reported in 
the State Reports. In the absence of such certificate, the 
cases will not be considered. 

Rule XX. 

In a certiorari to the court of quarter sessions or oyer and 
terminer, the paper book shall contain : 1. An abstract list 
or brief of all the petitions, motions, orders, reports, excep- 
tions, &c., which may be necessary to give the court here a 
full view of the record at once ; and this in the precise order 
of their respective dates, and with the date of each prefixed. 
2. The exceptions which were overruled or sustained by the 
final order or judgment of the court. 3. The opinion of the 
court, if it was filed in writing. 4. Assignments of error. 
5. The argument. 6. Appendix, containing the record in 
full. 
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Rule XXI. 

The history of the case must contain a closely condensed 
statement of all the facts of which a knowledge may be nec- 
essary, in order to determine the points in controversy here; 
and the want of such a statement cannot be supplied by 
reference to another part of the paper book. The history of 
the case must not contain an argument or any portion of 
the testimony. 

Rule XXII. 

Each error relied on must be specified particularly, and 
by itself. If any specification embrace more than one 
point, or refer to more th^n one bill of exceptions, or raise 
more than one distinct question, it shall be considered a 
waiver of all the errors so alleged. 

Rule XXIII. 

When the error assigned is to the charge of the court, or 
to answer to points, the part of the charge or the points and 
answers referred to must be quoted totidem verbis in the 
specification. 

Rule XXIV. 

When the error assigned is to the admission or rejection 
of evidence, the specification must quote the full substance 
of the bill of exceptions, or copy the bill in immediate con- 
nection with the specification. When the error is as to the 
admission or rejection of a writing, a full copy of the writing 
must be printed in the paper book. Any assignment of 
error not according to this and the last rule will be held the 
same as none. 
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15 
Rule XXV. 

The brief of the argument must contain a clear statement 
•of the points on which the party relies, wijh such reasons 
and arguments as he may see proper to add, together with 
All the authorities which he thinks pertinent. Where the 
error assigned is to the finding of fact by an auditor or 
master, the printed argument shall contain a synopsis of all 
the evidence bearing upon such disputed question of fact, 
with a reference to the page or pages of the paper book 
where such evidence may be found in extenso. 

Rule XXVI. 

Where an authority is cited, the principle intended to b« 
supported by it must be stated. A mere reference to the 
book will not be sufficient. Pennsylvania cases decided 
since the commencement of the State Reports must be cited 
by the volume of said State Reports. Wherever decisions 
of this court are cited from the legal periodicals, they must 
be accompanied by the certificate of counsel that said cases 
have not been reported in the State Reports. The addition 
to Rule XIX.; adopted February 6th, 1888, is hereby sup- 
plied. 

Rule XXVII. 

The paper book of the defendant in error or appellee 
anay, if he chooses, contain no more than his argument, to 
which Rules XXV. and XXVI. will be held to apply. But 
he may make it to embrace a counter-statement, giving 
5uch version of the facts as he asserts to be the true one. 
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Rule XXVIII. 

In cases originating in the county of Philadelphia, the 
plaintiff in error, or appellant, shall serve a copy of his 
paper book on the opposite party, or his attorney, at least 
ten days before the first day of the term to which the writ 
of error or appeal is entered, and when the cause is called 
shall furnish one copy to each of the judges, and file six 
with the prothonotary — ^two for the reporter, one for the 
Law Association of Philadelphia, one for th« Weekly Notes 
of Cases, one for the State library, and one to be filed in his 
office. The defendant in error shall serve a copy of his 
paper book on the opposite party or his attorney at least 
five days before the argument, furnish a copy to each judge, 
: and file six with the prothonotary for the same purposes as 
the paper books of the plaintiflF in error or appellant. 

Rule XXIX. 

In all cases except those originating in the county of 
Philadelphia, the plaintiff in error or appellant shall serve 
a copy of his paper book on the opposite party or his 
attorney, at least twelve days before the day appointed for 
hearing the cases from the county where the. cause was 
tried ; and the defendant in error or appellee shall serve a 
copy of his paper book on the opposite party or his attorney, 
at least five days before the time appointed for hearing as 
aforesaid. But if the writ of error or appeal shall have 
been taken thirty days or more before th^ day assigned for 
the hearing as aforesaid, the paper book of the plaintiff in 
error or appellant shall be served at least twenty days, and 
tho-t of the opposite party at lea^t &ye days, before the 
days assigned for the hearing of the said causes. When the 
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cause is called, each party shall furnish a copy of his paper 
book to each judge, and file six copies with the prothonotary, 
one of which is to remain with the records, and two to be 
delivered to the reporter, and one for the Weekly Notes of 
Cases, one for the State library and one for the Law Asso- 
ciation of Philadelphia. 

Rule XXX. 

When the plaintiff in error or appellant is in default 
according to these rules, he may be non-suited on motion; 
and when the defendant in error or appellee is in default, 
he will not be heard by the court except on the request 
of his adversary, and not then if his negligence has been 
gross. 

Rule XXXI. 

When paper books are furnished which diflFer in any 
material respect from those here prescribed, the parties 
furnishing them shall be considered in the same default 
as if none had been furnished, and on a proper occasion 
the court will, of its own motion, non-suit or silence the 
defaulting party, or suppress the paper book. 

Rule XXXII. 

Paper books shall be furnished in the shape and size 
of a common octavo pamphlet, on ordinary printing paper. 
All paper books exceeding twenty pages in length shall 
be accompanied by a full and complete index. The 
names of the parties and the names of the court to which 
the writ of error, certiorari or appeal is taken shall appear 
on the cover in all cases. 
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Rule XXXIII. 

Rule XXII. does not apply to cases of judgment on 
facts agreed in the nature of a special verdict. In such 
cases it is enough to say that the judgment is erroneous, 
without more. But that rule has no other exception. 



ROAD CASES. 
Rule XXXIV. 



On the return of any certiorari for the removal of any 
order, judgment, or proceedings in relation to a public or 
private road, this court will not suffer the merits of the 
case to be entered into, nor reverse the order of the 
sessions, unless for some irregularity apparent on the 
record, or that the court below have exceeded their juris- 
diction, or have erred in their judgment in point of law 



SHORT CAUSES. 

Rule XXXV. 

The prothonotary of each district shall keep a separate 
list for short causes. 

Rule XXXVI. 

To this list all causes shall be transferred in which the 
attorney of either party shall certify that it is a short 
cause. 
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Rule XXXVII. 

The causes on this list shall have precedence over all 
others on the Wednesday of every week in which the same 
causes might be heard, if they had remained on the general 
list and had been reached in their order. 

Rule XXXVIII. 

Where a cause has been certified to be a short cause by 
the attorney of one party, and the attorney of the other 
party will certify that it is not so, and that injustice may be 
done to his client by placing it on the list of short causes, 
it shall be put back again on the regular list. Provided, 
That no cause shall be certified off after the short list is 
taken up gn Wednesday morning. 

Rule XXXIX. 

On the hearing of short causes, the speeches of counsel 
shall be limited to fifteen minutes on each side. 

Rule XL. 

The hearing of short causes shall not be the exclusive 
business of Wednesdays. When they are disposed of, the 
general list shall be called as on other days ; but the short 
list shall be finished before any other business. It shall be 
the duty of the prothonotary to put up in some conspicuous 
part of the court room a copy of the short list, and this 
shall be notice of the transfer of the causes which are on it. 
No party shall be permitted to certify any cause back to the 
regular list after three days from the time it has been placed 
on the short list. 
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HOUR LIST. 

Rule XLI. — Eastern District. 

And now, January 4, 1877, the following rule is adopted 
by the court for the argument of cases in the Eastern Dis- 
trict of the supreme court of Pennsylvania, viz : 

The prothonotary of the Eastern District shall make a 
list of causes taken from the list for the city and county of 
Philadelphia, and to be called the " Hour List." The attor- 
ney or solicitor of either party may order a cause on said 
list at any time before or during the term. No cause thus 
ordered thereon shall be stricken therefrom without permis- 
sion from the court. The causes on the said list shall be 
heard in the order they were set down thereon, and shall 
have precedence over all other causes, except those on the 
" Short List," capital cases, and ceases specially placed at the 
head of the list. In the argument of cases on the " Hour 
List," counsel shall be heard one half hour only on each 
side. 

For the remainder of the term the prothonotary shall 
make a list for each week, to be called the '' Hour List." The 
attorney or solicitor of either party may order a cause on 
said list at any time before or during the term, and prior to 
Tuesday noon of the week in which the case is assigned for 
argument. No case thus ordered thereon shall be stricken 
therefrom without permission of the court. The causes on 
said list shall be heard in the order they were set down 
thereon, and shall have precedence over all other causes 
except those on the " Short List," capital cases and cases 
specially placed at the head of the list. In the argument of 
the "Hour List," counsel shall be heard for one half hour 
only on each side. 
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All causes remaining over, undisposed of from former 
terms, and set down for argument on the " Hour List," shall 
be placed at the head of that list, in the order of their num- 
bers and terms. 

Middle and Western Districts. 

For each week during the sitting of the court in the Mid- 
dle and Western Districts, the prothonotary shall make a 
list to be called the "Hour List." The attorney of either 
party may order a case on said list at any time after writ 
issued or appeal taken prior to Tuesday noon of the week 
in which the case is assigned for argument. No case thus 
ordered thereon shall be stricken therefrom without permis- 
sion of the court. The cases on said list shall be heard in 
the order they were set down, and shall have precedence 
over all other cases except those on the short list, and in the 
argument thereof counsel shall be heard for one half hour 
only on each side. 

All cases remaining over undisposed of from former terms 
and set down for argument on the hour list, shall be placed 
at the head of that list in the order of their numbers and 
terms. 



AMENDING RULE XLI, 

So far as it provides for the hearing of causes from Philadelphia 

county. 

And now, January 4, 1883, it is ordered : 

That the "Hour List" be suspended in the Eastern Dis- 
trict during the period assigned to the argument of cases 
from the county of Philadelphia. 
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The argument of each cause shall be limited to one hour, 
unless the chief justice, upon an examination of the paper 
books, shall consider more time to be necessary. 

Sixty causes shall be assigned to each week, and a list 
thereof shall be made up and published by the prothono- 
tary on the Sa^rday preceding. Said causes shall be set 
down in the order of their term and number, and shall be 
numbered on said list consecutively. The first twelve cases 
on said weekly list shall be assigned for argument on Mon- 
day, and for each successive day of the week except Satur- 
day, the first cases therefore undisposed of on said list shall 
be assigned for argument. No cause on said list shall 
be continued when reached, except for a suflBcient cause. 
Engagements of counsel in the lower courts will not be 
recognized as a reason for the continuance or postponement 
of a cause, except when they are actually engaged in a trial 
which has been commenced in a previous week, and is 
unfinished. 

The short list and the rule in regard to capital cases shall 
remain as heretofore. 

This order shall go into effect on Monday, January 8, 
1883. 



FURTHER AMENDING RULE XLI. 

And now, June 11th, 1884, it is ordered that the hour list 
be suspended in each of the several districts. 

The argument of each case shall be limited to one hour, 
unless when it is taken up for argument the chief justice, on 
an examination of the paper books, shall determine that 
more time is necessary. The short list and the rule in 
regard to capital cases shall remain as heretofore. 
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This order is not to apply to the counties of Philadelphia 
and Allegheny, so as to change or effect the special rules 
there in force. 

The prothonotary of the Middle District is directed to 
certify this order to the prothonotary of the Eastern and 
Western Districts respectively. 
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Supreme Court, Eastern District/ 



Argument Weeks. 



The first, second, third and fourth weeks of January and 
the third and fourth weeks in March for the county of Phil- 
adelphia. 

The fourth Monday following the third Monday of Jan- 
uary in each year, for the counties of Lehigh and Mont- 
gomery. 

The fifth Monday following the first Monday of ^January 
for the counties of Chester, Delaware and Bucks. 

The sixth Monday following the first Monday in January 
for the counties of Schuylkill and Lebanon. 

The seventh Monday following the first Monday in Jan- 
uary for the counties of Lackawanna, Wayne, Pike and 
Wyoming. 

The eighth Monday following the first Monday in Jan- 
uary for the counties of Berks and Montour. 

The ninth Monday following the first Monday in January 
for the counties of Northampton, Carbon, Monroe and 
Franklin. 

The tenth Monday following the first Monday in January 
for the counties of Bradford, Lycoming, Clinton, Cameron, 
Sullivan and Susquehanna. 



♦ See order of court Jane» 1887. 
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The fourteenth Monday following the first Monday of 
January for the counties of Luzerne and Columbia. 

The fifteenth Monday following the first Monday in Jan- 
uary for the counties of Blair, Centre, Clearfield and Hunt- 
ingdon. 

The sixteenth Monday following the first Monday in 
January for the counties of Crawford, Erie and Cumber- 
land. 

The seventeenth Monday following the first Monday in 
January for the counties of Warren, McKean, Tioga, Potter 
and Elk. 

The eighteenth Monday following the first Monday in 
January for the counties of Bedford, Fayette, Union and 
Snyder. 

The nineteenth Monday following the first Monday in 
January for the counties of Lancaster and York. 

The twentieth Monday following the first Monday in 
January for the counties of Northumberland, Juniata, Mif- 
flin and Perry. 
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Supreme Court, Middle District. 



Argument Week. 



Twenty-first Monday after the first Monday of January 
for the counties of Dauphin, Adams and Fulton. 



Supreme Court, Western District. 



Argument Weeks. 



The first Monday in October for the counties of Beaver^ 
Clarion, Forrest, Green, Jeflferson, Venango and Westmore- 
land. 

The second Monday in October for the counties of Arm- 
strong, Cambria, Lawrence, Mercer and Somerset. 

The third Monday in October for the counties of Butler, 
Indiana and Washington. 

The fourth Monday in October, and continuing until 
through, for the county of Allegheny. 
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notes; 



Order op Business. — At the opening of the court, on each return- day^ 
and generally on Mondays, the first business is the filing of judgments. 

Motions for admission to the bar are then in order. 

The General Argument List is then called. Where cases are to be con- 
tinued or non-prossed by consent, counsel will so state when the case is called f 
where there is any objection, motions to non-pros., ect., will be deferred 
until after the list has been called through. Gases which have been settled 
will be non-prossed, or, if the costs have been paid, will be struck from 
the list. Gases not answered to will be marked for argument. Motions to 
quash writ will be heard with the argument of the case. 

Capital causes are entitled to precedence on the list. 

The Hour List will then be taken up. Remanets ordered on the hour 
list take priority according to the numbers and terms. New cases ordered 
on the hour list take priority according to the time ordered on. Gases 
not answered to, when reached, by counsel for plaintiff in error, or some 
one on his behalf, may be non prossed. Gounsel not able to be present 
should leave a memorandum of excuse with the clerk. 

The Short List will be called on Wednesdays (See Rules XXXV. to 
XL.). Gases ordered on the short list take priority according to their 
numbers and terms. If not finished on Wednesday, the short list will be 
resumed on the following day. When finished, the hour list will be resumed ; 
or, if that has been finished, the general list. Should cases on the short list 
and hour list be sufficiently numerous to occupy the remaining days of the 
time allotted for the counties on those lists, the same will be suspended for 
at least one day before the close of the week, for the hearing of causes on 
the general list. 

* These notes were prepared in substantially the same form as they appear 
here, in 1882, for the puolishers, by Mr. Albert A. Outerbridge, who was at 
that time State Reporter. The subsequent changes in the rules and the pro- 
cedure act of 1889 have rather accentuated than modified them. 
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After all the lists have been once called through^ any case which has for 
any cause been passed, in which both sides are ready, may be called up ; 
when there are several, they take priority according to their number on the 
general list Cases on the hour * list or short list, so called up, will remain 
hour or short cases. Where cases on the general list have once been passed, 
the court may, in its discretion, when they are called up by counsel, prescribe 
a limit of time for the argument 

Other Matters. — Special days will not be assigned for the hearing of 
particular causes, unless in very exceptional cases for cause shown. 

Gases from' other districts may, when counsel for both sides are present 
and ready, be called up whenever there is an opening, i. e., when no cases 
are ready on any of the lists then in order, or if the lists have been finished. 
The fourth week of the term in the Eastern District is assigned to the hearing 
of such cases from the Western District as the parties may desire to have 
heard in the Eastern District, preference being given to remanets. 

Cases in which the record has not been filed, with assignments of error, 
will be non-prossed when reached for argument. 

Rules to show cause why non-pros, should not be taken off are grantable 
on motion at any opportune time, and are returnable the following Saturday, 
or earlier for cause shown. 

Rules to show cause why damages and costs should not be allowed, under 
the act of May 26, 1874, on the ground that the writ of error or appeal was 
taken tor delay, are grantable on motion and on filing an affidavit in accord- 
• ance with the provisions of the act. 

Motions for rearscument, with the reasons, should be handed to the court 
in printed form. No argument will be heard, and the presence of counsel is 
not requisite,— the paper-book may be sent to the Prothonotary. On a rear- 
gument, the court will hear only one speech on each side. 

At the close of the last week in which causes might be heard, the court will 
non-pros, all cases remaining undisposed of, in which the record or assign- 
ments of error have not been filed. 

On appeals from a decree granting or refusing a special injunction, under 
the act of June 12, 1879 (P. L., 177), the merits of the case will not be 
decided by the supreme court. A per curiam decree will simply affirm or 
reverse the decree of the court below. The reason of this rule is, that should 
the cause be again brought up on appeal from the final decree of the court 
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l)eloW) the case may be presented in a different aspect, and any decision on 
the merits on the preliminary decree might embarrass the court. 

Such appeals have the right to be heard in any district in which the court 
may be sitting. As to the practice in certifying the record, etc., see Kraft's 
Appeal, 8 W. N. C. 340. 

The court will not hear argument where decrees or judgments were entered 
pro forma in the court below. In all such cases the decree or judgment will 
be reversed, and the record remitted to the court below for decision. 

The court does not permit cases to be submitted on paper books without 
oral argument. 

Paper Books. — ^The importance of preparing paper books in substantial 
<iompliance with the Rules of the Court does not appear to be fully appre- 
ciated. Notwithstanding the detailed instructions contained in the rules, a 
large proportion of the paper books furnished are defective in substance or 
form. The result is to embarass the court, and often to prejudice the cause. 
Lately, both at bar and in opinions filed, the justices have criticised severely 
the remissness of counsel in this respect, and in numerous cases the court 
has, of its own motion, enforced the penalty of non-pros, under Rule XXXI. 
In Dietrich v. Addams, 9 W. N. C. 492, Chief Justice Sharswood, in entering 
the non-pros., said: "We have frequently overlooked such irregularities, 

^nd permitted amendments at bar, but it is bad practice We think 

the time has come when we must insist upon compliance with our rules 
relating to assignments of error and the preparation of paper books.'* 

The office of a paper book is twofold : (1 ) To present to the court, almost 
at a glance, a view of the record, the principal question or questions for 
decision, and how raised. (2) To serve as a complete reference book during 
the argument and the subsequent consideration of the case by the court. 

Unifoiinity, — Rule XXXII. requires that paper books shall be furnished 
in the shape and size of a common octavo pamphlet. 

No particular size of type is prescribed, but it is suggested that none 
pmaller than long primer should be used. A larger size is desirable for those 
portions of the book to which especial attention is invited. Where there is 
so much to be read even the best eyesight appreciates the luxury of clear, 
open type, and the most conscientious judges may be tempted to skip in 
minion what he would read in pica. The appropriate use of different sizes 
•of type and of capitals, etc , for headings, subdivisions, and names of wit- 
nesses in the testimony, is advantageous. 
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The paper should be safficiently calendered to receive marginal notes in 
ink without blotting. 

Formal Parts, — Paper book of plain tiflF in error. (1) The first page should 
contain the title of the case in the Supreme Court ; its term and number ;. 
whether brought up by writ of error,* appeal, certiorari, or appeal and 
certiorari, and the title of the court below ; the names of the parties as they 
stood on the record of the court below at the time of the trial ; and the form 
of the action or nature of the proceeding. 

(2) An Abstract of the Proceedings^ showing the issue and how it was^ 
made, or, in appeals, "a short abstract of the bill or petition and answer. '* 
This should always begin with, or be preceded by, the docket entries of the^ 
court below, **to give the court here a full view of the record at once ; and 
this in the precise order of their respective dates, and with the date of each 
prefixed " (Rule XX.) Where the short pleas do not appear in the docket 
entries, they should be stated, or, if special pleas were filed, a brief abstract 
be given, "showing the issue and how it was made.*' If necessary to print 
the {Readings in full they should appear in the appendix. 

(3) The Verdict of the Jury and the Judgment thereon. — The verdict and 
final judgment or decree should be given under a separate heading, even 
though they may have previously appeared in the docket entries. 

(4) A History of the Case. — Rule XXI. **The history of the case must 
contain a closely condensed statement of all the facts of which a knowledge 
may be necessary, in order to determine the points in controversy here ; and 
the want of such a statement cannot be supplied by reference to another part 
of the book.'* 

With the exception, perhaps, of the *' Assignments of Error," this is the 
portion of the paper book which is most frequently open to criticism. A 
common fault is its prolixity, and the insertion of irrelevant, confused, or one- 
sided statements of fact. It should be a "closely condensed" statement of 
material facts, to enable the court to grasp the character of the case. No 
intuition on the part of the court as to the facts should be assumed, but 
minor details and mere illustrative matters may be omitted. It should be 
framed fairly, so as not to provoke a contradictory counter statement ; be 
clear and logical in style, tersely conveying the requisite information to a fresh 

* The modes of reviewing cases in the supreme court by writ of error, by 
appeal, and by writ of certiorari, which were in use prior to the act of May 9, 
1889, still remain applicable in the same kind of cases, within the same limits- 
and the same effect as before, the only difference made by that act being that 
now they are all called by the same name. — Rand vs. King, 1S4 P. i?., 641*- 
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reader. Where dates are important they should be prominently stated, and 
where immaterial, be omitted. The cases are rare in which the history need 
exceed two pages. 

(6) The points^ if any, which were submitted to the court below ; with (it 
may be added) the answers in immediate connection therewith. 

(6) The Charge of the Court, — In printing the charge, the portion excepted 
to and assigned for error should be inclosed in brackets [ ] The name of 
the judge below should be stated. 

(7) The Specifications of Error, ^In preparing the specifications of error 
special care must be taken that the errors are assigned in accordance with 
Rules XII, XXII, XXIII, and XXIV, which should be constantly referred 
to.* The assignments of error constitute the declaration in the Supreme 
Court, which may be demurred to if not according to rule (Neiss v, Foster, 
14 P. F. Smith, 496). And as they remain there after the general record is 
returned to the court below, they should be complete in themselves. As fisiil- 
ure to comply with these rules is one of the most frequent grounds of criti- 
cism by the court, the following remarks on the general subject are quoted 
from the opinion of Thompson, P. J., in Burkholder v, Stahl, 8 P. F. Smith, 
371 : "Proceedings in court of errors very closely assimilate to proceeeings 
in courts of original jurisdiction. As in the latter, the appropriate writ for 
the commencement of an action only states in a general way the cause of 
action or complaint, leaving it to be more specifically set out in the narr. ; so, in 
the former, the writ, in a very general way, recites that, ' As it is said, manifest 
error hath intervened, to the great damage of the said plaintiff in error,' the 
command to the judges in the court below is to send up the ' record, process, 
and all things touching the same, that, being inspected, we may further cause 
to be done what of right and according to our laws and customs ought.' Al- 
though this writ is to the judges, yet it is to be served on the adverse party 
notifying him to appear, etc. The cause of complaint is thus very general, 
and it is lefl to the assignments of error to specify the cause of complaint, as 
a narr., does the cause of action in other courts. When that is done, and 
errors are assigned, the defendant's plea is in nullo eat erratum.f The case 
in error is then at issue. 

* The supreme court will not hear argument upon, or consider, specifications 
of error based upon testimony which the appellant, in violation of the rules 
of court, has neglected to present accurately and fully in his ^aper books, 
although such omission has not been made for the purpose of misleading the 
court. — Brookes vs. First Presbyterian Church, 1S5 R i?., 1S7, 

t The Prothonotary is supposed to put in this plea where the parties omit to do so. 
1 Troubat k Haly's Practice, section 858. 
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"Like a narr., therefore, the assignment of error must be complete in itself — 
that is self-sustaining. Whatever is part of it must be parcel of it. If the 
error be in answering a point, the point must be in the assignment of error, 
in order to see what the error is ... . Let it always be remembered that 
process to correct errors is the institution of a species of action in which there 
are pleadings, and the mind will readily recur to the necessity of furnishing 
such pleadings in a complete and intelligent form.""^ 

The following cases are to a like effect : Yeager v. Fuss, 9 W. N. C. 
557 ; Dietrich v. Addams, Ibid. 492 ; Donahue v, Connor, 8 Ibid. 540 ; Fidler 
V, Hershey, Ibid. 5 ; Marstellar v. Marstellar, Ibid. 558 ; Insurance Company 
p. Rohkoop, Ibid, at p. 490 ; Kille t?. Ege. 1 Ibid. 505 ; Stevick v. Common- 
wealth, Ibid. 5i3 ; Rounds v, Stevenson, Ibid. 429 ; Palethorp v. Whitaker, 
Ibid. 163. See, also, Thompson v. McConnell, 1 Grant^s Cases, 396 ; Daniel 
V. Daniel, 11 Harris, 198 ; Bull's Appeal, 12 Harris, 286 ; Aiken v. Stewart, 
13 P. F. Smith, 30. 

(8) A Brief of the Argument. — Rule XXV. "The brief of the argument 
must contain a clear statement of the points on which the party relies, with 
such reasons and arguments as he may see proper to add, together with the 
authorities which he thinks pertinent." 

Rule XXVI. " When an authority is cited, the principle intended to be 
proved by it must be stated. A naked reference to the book will not be 
sufficient." 

It is probable that, in most cases, the printed argument has more effect 
upon the final consideration of the cause than the recollection of the oral argu- 
ment. Care is well spent upon this part of the paper-book. A mere state- 
ment of points with a multitude of citations does not supply the place of logi- 
cal " reasons and arguments," tersely expressed under appropriate heads, and 
supported by pertinent authorities. In referring to testimony counsel should 
always name the witness and the page where the testimony will be found. 

(9) An Appendix, containing the evidence, and, if necessary, the pleadings 

in full. It is not understood that the entire evidence must in all cases be 

printed, although it is generally safer to do so, especially in appeals from the 

Orphans' Court. Where the error assigned i s the refusal of the Court to 

submit the case to the jury, the whole evidence must be printed. Davenport 

V, Wright, 1 P. F. Smith, 292 ; Sorg v, German Congregation, 13 Ibid. 166. 

Where the Appendix is composed of several parts, each paged separately, it 

is desirable to have the entire book repaged consecutively. 

* This case, Burkholder v. Stahl, 8 P. F. Smith, 371, is a practical exposition of the 
requirements of proceedings in error, and will repay careful reading. See, also, on the 
general subject, 1 Troubat & Haly's Practice, section 820 etseq. (ed., 1880). 
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(10) The Cover should contain the title of the case in the supreme court ; 
the term and number ; the district ; whether brought up by writ of error, ap- 
peal, certiorari, or certiorari and appeal ; the title of the court below ; the 
words " Paper Book of PlaintiflP in Error " (or appellant, etc.) ; the names of 
the counsel for the party whose book it is ; and the index. 

(11) Paper book of defendant in error or appellee. (See Rule XXVII.) 

(12) Paper books in criminal cases. (See Rule XX.) 

(13) Paper books in road cases. (See Rule XXXIV.) 

(14) When paper books to be served on opposite party. (See Rules 
XXVIII. and XXIX.) 

(15) Penalties for non-compliance with rules relating to paper books. 
Rule XXX. — *' When the plaintiff in error or appellant is in default ac- 

cordining to these rules, he may be non-suited on motion ; and when the de- 
fendant in error or appellee is in default, he will not be heard by the court, 
except on the request of his adversary, and not then it his negligence has 
been gross." 

Rule XXXI. — " When paper books are furnished which differ in any ma- 
terial respect from those here prescribedi the parties furnishing theni shall be 
considered in the same default as if none had been furnished, and on a proper 
occasion the court will, of its own motion, non-suit or silence the defaulting 
party, or suppress the paper book." (See Dietrich t?. Addams, 9 W. N. C. 
492.) 

(16) Proof Reading. — Legal matter should be carefully read in proof by 
the counsel ; it cannot be trusted to the printer's reader, however careful he 
may be. Errors are very frequent in paper books, especially in the names 
and citations of authorities. These should always be verified, and any 
reference which cannot be found should be stricken out. In citing reports, 
the names of the parties, and the page of the book where the case begins 
should be given, and not the page merely where the principle cited is to be 
found. (BurkhoTder v, Stahl, 8 P. F. Smith, 371.) 

(17) Number of Copies, — Not less than fifty copies of each paper book 
should be printed. The cost of additional copies is very trifling, and the in- 
convenience of a deficiency is very great. Counsel should provide them- 
selves at the argument with at least twenty copies ; the rules of the Court re- 
quire thirteen copies to be filed wi|h the prothonotary ; the opposite counsel 
often wish extra copies ; and reasonable requests for copies from the parties 
to the litigation, from legal journals, and from lawyers interested in the 
question involved are likely to exhaust an edition of less than fifty copies. 
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TO THE MEMBERS OF THE BAR. 



From the manner in which causes are entitled in the paper books lately 
filed, it would seem that the act of May 9, 1889, P. L. 168, relating to writs 
of error and appeals to the supreme court, etc., is not well understood. 
Strictly, common law cases are styled appeals, on the paper books, and dif- 
ferent methods of stating the parties are followed ; so that with the large 
number of cases decided and now to be reported there is much confusion 
resulting 

One of the main purposes of the act was to have the case in the supreme 
court stated in the same order as to parties as it stood on the records of the 
court below; that is, the plaintiff there is to be the plaintiff here, etc., etc. 
A good thing which will follow the observance of the act, will be the aban- 
donment, sooner or later, of the expressions, ** plaintiff in error" and 
** defendant in error," designations which almost always are confusing, caus- 
ing one to turn back to see which party is referred to. Another desirable 
result will be, that a case with which one is familiar in the court below will 
be more readily traced in the reports. For instance : In a proceeding in 
equity, Doe et al. v. Roe et al., John Stiles had to be joined as an interested 
party. Should John Stiles take an appeal from the decree made, and the 
cause in the supreme court be entitled, Stile^s appeal, its identity with the 
case as we know of it is lost. 

Outside the foregoing, the reporter must keep a list of all cases in the 
supreme cOurt as they are argued, also a list of all the cases as they are 
decided ; and when they are not uniformly named it is a matter of difficulty 
to keep the run of them. He would therefore urge that a uniform method 
of entitling cases be adopted, not only in the praecipe and in all papers in 
the record, but in the paper books, and especially on their covers, taking care 
to' keep the order of the parties the same as that in the court below, thus : 

On an appeal from a common law proceeding and judgment : 

John Doe ^ Appeal by Defendant (or Plaintiff) from the judg- 

17. > ment of the Court of Common Pleas of the 

Richard Roe. J County of, etc., at No., etc., Term, 18 — . 
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On an appeal from a decree in a proceeding in equity : 

, ^ "^ Appeal by (or Defendant or Plain- 

John Doe 

tiflT) from the decree of the Court of Common 
V. > 

_ _ I Pleas of the County of, etc., at No., etc., Term, 

Richard Roe. . . 

J 18 — , in equity. 

On an appeal from the Orphans' Court : 

Estate ^ Appeal of Richard Roe from the decree of the 

OP > Orphans' Court for the County of, etc , at No., 

John Doe, deceased. ) etc., Term, 18 — , 0. C. 

On an appeal in criminal cases : 

The Commonwealth ^ Appeal by Defendant (or Plaintiff) from the judg- 

V. > ment of the Court of Quarter Sessions of the 

John Doe. J County of, etc , at No., etc., Term, 18 — , Q. S. 

On an appeal in road cases : 

In re Road ^ Appeal of Richard Roe from the decree of the 

IN > Court of Quarter Sessions of the County of 

Smith Township. J etc., at No., etc., Term, 18 — , Q. S. 

The act of Assembly referred to, and the rules of the supreme court 
adopted after its passage, will be found in 125 Pa., xxvi. In 24 W. N., 572, 
are given convenient forms for praecipes and excellent suggestions upon the 
purpose and scope of the act. Beginning with the cases argued at May Term, 
1889, the form of entitling cases as above given will be strictly adhered to by 
the State Reporter. 



Afterward, on the 24th of February, 1890, the supreme court handed down 
the following : 

Per Curiam : As some confusion exists as to the proper construction of 
the act of May 9th, 1889, P. L. 158, relating to writs of error and appeals, 
we deem it proper to say that the primary object of said act appears to be 
to substitute an appeal for the ancient and well understood writs of error 
and certiorari. This is a mere change of name ; the proceeding itself is 
unchanged. The writ of error which comes here under the mask of an appeal 
is still a writ of error in effect, with all its incidents. The same may be said of 
appeals which come up in the place of a certiorari. In each of this class of 
appeals, the appeal must be taken in this court as writs of error and certiorari 
were formerly taken. The provision in the second section of said act, that 
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** the record on any appeal perfected in the conrt from which the appeal may 
be taken, may be filed in the supreme court without requiring a writ of 
certiorari/* evidently refers to appeals from the orphans' court, appeals in 
equity, and from the distribution of money, which have always been taken in 
the court from which the decree appealed from was made. As to such 
appeals, the practice remains unchanged. In such cases a certiorari was 
almost invariably issued to bring up the record. It is the only proper and 
legal mode of doing so. 

Instead of simplifying proceedings in this court, the act of 1889 has pro- 
duced nothing but confusion. It was not called for by any public need ; it 
was not asked for by this court, nor by any considerable number of the mem- 
bers of the bar who practice therein, and it serves no useful purpose. We 
unanimously and respectfully suggest its early repeal by the Legislature. 

The act referred to was construed also in Rand v. King, decided May 12, 
1890, opinion by Mr. Justice Williams, not yet reported. 

Perhaps, however, the objections made to the act in the foregoing per 
curiam do not extend to the provisions of the first part of the second section, 
directing that the parties to a cause in the supreme court shall be stated in the 
same order in which they stood in the court below. Following this direction, 
in the present and in part of the preceding volume, the title line of the report 
of a case shows in a brief way the parties in the position they had in the 
court below, and the sub- title line the party by whom the cause was brought 
into the supreme court. Doubtless the reporter may be permitted to state 
that he vastly prefers the new method of entitling the cases to the old, but he 
would like to have from members of the bar their judgment upon the subject. 
On page xxi., in the preliminary part of 127 Pa., forms were suggested for 
entitling cases on the covers of the paper books, which, if followed, would 
adi greatly to the convenience of those who have to handle them, — at least 
to the reporter. 

Another matter : Difficulty is often occasioned to any one obliged to exam- 
ine so many cases, by the mis-printing in the paper books of docket entries 
and the dates of orders and decrees, and of other parts of the record as well. 
As relating to this subject, reference might be made to the following, taken 
from the opinion in a case yet to be reported : 

" The rules of court require a copy of the docket entries to be printed in 
the paper book, for obvious reasons. We have a right to expect counsel to 
print them correctly, as upon them serious results sometimes depend. It is 
too much to expect members of this court to verify them by the record in 
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every iDstance, which we would be obliged to do if we are not safe in relying 
upon the care and integrity of counsel. The docket entries must be a 
literal copy, as they stand on the records of the court below. To present 
them to us in an altered or garbled form is an offense ; if done intentionally 
and for the purpose of deceiving us, it would be an offense which would 
merit and receive the punishment of disbarment." 
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RULES 

\ OF 

EQUITY PRACTICE 

ADOPTED BY THE 

Supreme Court of Pennsylvania, 

MAY 27, 1865, 

With the Report of the Commissioners. 



To the Honorable the Judges of the Supreme Court of Pennsylvania : 

The undersigned, a committee appointed by this Honorable Court on the 
9th day of March, 1864, to revise and amend the rules of practice in equity 
cases, and to report to this Court, 

RESPECTFULLY REPORT— 
That in pursuance of the duties of their appointment they have prepared a 
•body of equity rules, of which they submit herewith a copy. 

In so doing, the committee beg to point out briefly the more important 
•changes which they have thought it expedient to make in the existing prac- 
tice. They would observe, at the same time, that, except where such changes 
iiave been introduced, they have considered it better to adhere to the language 
and general scheme of the existing rules. 

1. Formal rule days are abolished. Process may issue and rules be taken 
at any time. On the other hand a sufficient period for appearance to process, 
or for compliance with the usual rules, is expressly limited in each case. By 
this means a needless waste of time is obviated. 

2. The bill and other pleadings are required to be printed except in two 
<cases: first, poverty, certified by counsel; secondly, bills for injunction, 
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where, however, a printed copy must be submitted in a few days. The cost 
of printing is made a part of the costs of the cause. 

3. Subpoenas to appear are abolished. Instead thereof a copy of the bill 
is to be served on the defendant, with a notice endorsed thereon to appear in 
fourteen days, and that if he does not the bill will be taken pro amfesBO^ and 
a decree made against him in his absence. 

4. Provision is made in case the defendant fails to appear, for a decree pro 
confesso against him, or for an attachment to compel an answer, which seems 
to have been overlooked in the present rules. 

5. The bill is required to be in as brief and succinct ^form as it reasonably 
can be, and to be divided into paragraphs, consecutively numbered, omitting 
the interrogatories and all mere formal parts. The prayer for relief and for 
special orders, writs or process, is to be also divided and numbered. 

6. Interrogatories to defendant are to be filed separately. So the defendant 
instead of resorting to a cross-bill may file interrogatories to the plaintiff; 
and 

7. Consequently cross-bills for discovery only are abolished. Those for 
relief are made substantially part of the original proceedings. 

8. Supplemental bills, bills of revivor and the like, are dispensed with ; 
and their place is to be supplied by amendments and orders in the original 
cause. 

9. On interlocutory applications, such as for an injunction or receiver, it is 
provided that either party may take, or require his adversary to take testi- 
mony viva voce in the presence of the court subject to cross-examination, 
as in ordinary cases. This will generally dispense with the use of affidavits, 
which are demoralizing and unreliable, and at the same time enable the 
parties to compel the attendance of witnesses by subpoena, which cannot 
now be done. 

10. Instead of a period of three months in which to close testimony, which, 
in a vast mig'ority of cases, is quite unnecessary, a thirty day's rule is allowed, 
subject to enlargement on cause shown. 

11. Orders for allowing further time are hereafter only to be granted on 
notice to the other party. 

12. Cautionary orders on ixgunction bills are abolished. At the same time 
that which was their only excuse, the rule that injunctions shall only be 
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granted on notice, is done away with. Gases of emergencies sometimes occur 
where there is no time to give formal notice, to prevent irreparable injury, or 
where the notice would defeat its own purpose. On the other hand, the 
security which the law requires before the grant of an injunction and the 
unwillingness of judges to act without notice to the other party except in 
extreme cases afford together a sufficient protection to defendants. To 
this is added a provision that an injunction without notice is made opera- 
tive only for five days, unless the motion is argued within that time. 

13. In the city of Philadelphia, rules and orders to plead or close testi- 
mony, which would otherwise expire in the months of July and August, are 
postponed until September. A vacation, which elsewhere may be only a 
habit, is here a necessity. 

These are the principal alterations which the Committee have made. The 
object as will be seen has been in the main to shorten and simplify equity 
proceedings ; to make them less expensive, and at the same time to adapt 
them to the course of practice and usages which prevail in this State in com- 
mon law cases. Most of these changes are not untried. They have for a 
number of years been adopted and in use in England and elsewhere. Other 
alterations have been made in the existing rules, either to correct their 
phraseology or to adapt them to recent acts of Assembly. Besides this the 
whole body of rules has been re-arranged, so as to give them a more logical 
order of succession than they now possess. 

The subject of costs has only been incidentally touched, as it did not appeal 
to be within the province of the Committee. They would, however, respect 
fully recommend it to the Court as one needing revision. 

All of which is respectfully submitted. 

GEO. SHARSWOOD, 
OSWALD THOMPSON, 
ST. GEO. T. CAMPBELL, 
GEO. W. BIDDLE, 
R. C. McMURTRIE, 
FRED. C. BRIGHTLY, 
HENRY WHARTON, 

Committee, 



Digitized by 



Google 



Digitized by 



Google 



RULES IN EQUITY. 



Rule I. 



Miscellaneous Rules. ^ 

§ 1. *The equity side of the supreme court, district courts 
and courts of common pleas, shall be deemed always open 
for the purpose of filing bills, answers and other pleadings^ 
for issuing and returning mesne and final process and com- 
missions, and for making and directing all interlocutory 
motions, orders, rules and other proceedings, preparatory to 
the hearing of causes upon their merits. 

§ 2. The prothonotary's ofl&ce shall be open, and the pro- 
thonotary shall be in attendance therein daily, during oflSce 
hours, for the purpose of receiving, entering, entertaining 
and disposing of all motions, rules, orders and other pro- 
ceedings, whicn are grantable of course, and applied for or 
had by the parties or their solicitors, in all causes pending 
in equity, in pursuance of the rules hereby prescribed. 

§ 3. *In all cases in equity instituted in the supreme court 
when sitting in the eastern district, the nisi prius judge, un- 
less otherwise ordered by the court on cause shown, shall 
take cognizance, and shall hear and decide the same, and 
make all necessary decrees as fully as the supreme court in 

* The original jurisdiction of the sapreme court is greatly circumscribed by 
the Constitution of 1874, Art. V. Sec. 3. and the Nisi Prius and District 
Courts abolished by Sections 6, 21. 
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banc might or could do, subject to revision according to the 
ninth section of the act of 26th July, 1842. The nisi prius 
shall be open for equity cases on all juridicial days. 

§ 4. When any case in equity, within the meaning of the 
first section of the act of 8lh April, 1852, comes into the su- 
preme court in banc for revision, it shall be certified from 
district to district until determined, as required by the act 
aforesaid. All such cases, instituted in other districts than 
the eastern district, shall be disposed of by the supreme court 
in banc, without a preliminary deference to the judge at nisi 
prius, and shall be certified for that purpose from district to 
district, as the said act requires. 

Rule II. 
Process and Appearance. 

§ 5. No suit shall be deemed pending until the bill be 
actually filed in the prothonotary's oflSce. Every bill shall 
be printed, except in the cases specially provided for in these 
rules ; and the prothonotary shall endorse thereon the time 
of filing the same. 

§ 6. Unless otherwise provided by law, the defendant or 
defendants shall be required, in the first instance, to appear 
and answer the exigency of the bill, by the service upon 
each defendant therein named, of a printed copy thereof, on 
which shall be endorsed a notice in the following form : 
^' To the within-named defendant, (here the name of the 
defendant, upon whom service is to be made, must be 
inserted.) You are hereby notified and required, within 



[*See note to Sec 1, preceding page.] 
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fourteen days after service hereof on you, exclusive of the 
day of such service, to cause an appearance to be entered 
for you in the supreme court of Pennsylvania, in and for 
the eastern district, (or as the case may be,) to the within 
bill of complaint of the within-named (here insert the 
naiAe of complainant,) and to observe what the said court 
shall direct. Witness my hand at (here insert the place 
where the court is held, the date of notice, and name and 
place of business of plaintiff's solicitor. 

" Note. — If you fail to comply with the above directions 
by not entering an appearance in the prothonotary's office, 
within fourteen days, you will be liable to have the bill 
taken pro confessOy and a decree made against you in your 
absence." 

§ 7. Guardians ad litem to defend a suit may be appointed 
by the court, or by any judge thereof, on petition, for 
infants or other persons, who are under guardianship, or 
otherwise incapable to sue for themselves ; all infants and 
other persons so incapable may sue by their guardians, if 
any, or by their prochein ami, subject, however, to such orders 
as the court may direct, as to security or stherwise, for the 
protection of such infants and others persons. 

§ 8. Service upon a defendant shall be by giving him a 
printed copy of the bill, with a notice endorsed thereon in 
the form prescribed in these rules, or by leaving such copy 
and notice at his dwelling house, with an adult member of 
his family or the family in which he resides. The court, or 
a law judge thereof, may direct how service shall be made 
in special cases. 
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§ 9. In cases where husband and wife are defendants, ser- 
vice of a copy of the bill and notice to appear shall be made 
on each of them. Service on non-resident defendants shall 
be made in the mode prescribed by the acts of assembly 
relating thereto. 

§ 10. Service of the bill and notice to appear, on a cor- 
poration, shall be effected in the mode prescribed by law for 
the service of a writ of summons upon such corporation. 
Where the commonwealth is a necessary party, service 
shall be made in the manner prescribed by the act of 6th 
April, 1844. 

§ 11. Whenever the court shall make an order under the 
provisions of the act of 6th April, 1859, for a service upon a 
non-resident defendant, without the commonwealth, such ser- 
vice shall be by delivery to him of a copy of the bill, such 
as is provided for in these rules, together with a copy of the 
order authorizing such service; and in such case the form 
of subpoena shall be similar, in substance, to the notice to 
appear prescribed by these rules, but so varied as to require 
the defendant to cause an appearance to be entered for him, 
on or before the time fixed in such special order. 

§ 12 Whenever the court shall direct service by publica- 
tion, under the provisions of the act of 6th April, 1859, a 
copy of such order, together with a statement of the sub- 
stance and object of the bill, petition, or other proceedings, 
shall be published in such one or more newspapers, and at 
such times as the court shall by special order direct, hav- 
ing regard to the probable residence of the defendant, and 
aflSdavit filed stating all the knowledge or information of 
the complainant or deponent, in reference to such defend- 
ant's place of residence. 
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§ 13. Upon filing the bill the prothonotary shall enter 
the suit upon his docket as pending in the court, and shall 
state the time of* entry ; and upon the filing of an afl&davit of 
the due service of notice to appear upon the defendant or 
defendants, shall enter the same upon the docket. The 
appearance of the defendant either personally or by solicitor, 
shall be by a paper filed and endorsed by the prothonotary, 
with the time of filing the same, and shall be noted on the 
margin of the equity docket. If the defendant shall not 
cause an appearance to be entered for him within the 
time limited for that purpose, the plaintiff may, at his elec- 
tion, enter an order as of course in the cause, that the bill 
be taken pro confessOj or proceed by attachment as is here- 
after provided by Section 29. 

Rule III. 

Pleadings Generally. 

§ 14. All bills, interrogatories, demurrers, pleas, answers 
to bills, and to interrogatories, and amendments of plead- 
ings, where such amendments exceed one hundred consecu- 
tive words, shall be printed on white sized paper of a con- 
venient size. Amendments shall be printed on one side 
only of the paper. Each party appearing by separate 
counsel shall be entitled to ten copies of all such pleadings. 
The amount paid for printing shall be allowed as costs of 
the cause. This rule shall not apply where counsel shall 
certify that his client, by reason of poverty, is unable to pay 
for the same. In which case, instead of ten printed copies, 
each party shall be entitled to one fairly written copy of 
all pleadings, interrogatories, &c., and in such case any 
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other party may print such papers, and be allowed for the 
expense at the termination of the cause, or when the court 
shall see fit to order the payment by the other party. The 
prothonotary shall not permit any such unprinted plead- 
ings to be filed, saving with such a certificate, and saving 
also bills for injunction where counsel shall certify that 
there has not been time to print the same. And such 
injunction bills shall be withdrawn and deemed finally 
dismissed as of course, unless within twenty days after filing 
the same, printed copies are filed and served. 

Rule IV. 
Structure of Bill, 

§ 15. Every bill shall be expressed in as brief and succinct 
terms as it reasonably can be, and shall contain no unnec- 
essary recitals of deeds, documents, contracts, or other in- 
struments, in hcec verba, or any other impertinent matter, or 
any scandalous matter not relevant to the suit. If it do, it 
may, on exceptions, be referred to a master by any judge of 
the court for impertinence or scandal, and if so found by 
him the matter shall be expunged at the expense of the 
plaintiff*, and he shall pay to the defendant all his costs in 
the suit up to that time, unless the court or a law judge 
thereof shall otherwise order. If the master shall report 
that the bill is not scandalous or impertinent, the defendant 
shall be entitled to all costs occasioned by the reference, or 
the court or any law judge thereof may decide thereon with- 
out a reference, unless the case shall require it. 

§ 16. Every bill, in the introductory part thereof, shall 
contain the names of all the parties, plaintiffs and defend- 
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ants, by and against whom the bill is brought. The form 
in substance shall be as follows: in the (style of court). Sit- 
ting in equity. Between A B, plaintiff, and C D, defendant. 
To the Honorable the Judges of the said court. Your orator 
complains and says, &c. 

§ 17. The bill shall be divided into paragraphs consecu- 
tively numbered, and shall contain a succinct statement of 
the facts upon which the plaintiff asks relief, and, at his 
option, the facts which are intended to avoid an anticipated 
defence, and such averments as may be necessary under the 
rules of equity pleading to entitle the plaintiff to relief, and 
the prayer for relief and for special orders, writs, or process, 
which shall also be so divided and numbered. The combi- 
nation clause, the interrogatories, and the allegation of want 
of remedy at law and similar formal averments, shall be 
omitted. 

Rule V. 

Parties, 

§ 18. Where no account, payment, conveyance, or other 
direct relief is sought against a party to a suit not being an 
infant, the party upon service of the notice upon him, need 
not appear and answer the bill, unless the plaintiff especially 
requires him so to do, by the prayer of his bill ; but he may 
appear and answer at his option ; and if he does not appear 
and answer, he shall be bound by all the proceedings in the 
cause. If the plaintiff shall require him to appear and 
answer, he shall be entitled to the costs of all the proceed- 
ings against him, unless the court shall otherwise direct. 

§ 19. Where infants or persons not sui juris, are parties, 
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the fact shall be specially stated in the bill, so that the court 
before or after the service of process may take order thereon 
as justice may require. 

§ 20. Where persons without the jurisdiction are proper 
or necessary parties, this fact shall be stated in the bill, and 
they may be brought in by service when they come within 
the jurisdiction of the court, or under a special order as pro- 
vided by the acts of assembly. 

§ 21. In all cases where it shall appear to the court that 
persons who might otherwise be deemed necessary or proper 
parties to the suit, cannot be made parties by reason of 
their being out of the jurisdiction of the court, incapable 
otherwise of being made parties, or because their joinder 
would oust the jurisdiction of the court as to the parties be- 
fore the court, the court may, in their discretion, proceed in 
the cause without making such persons parties ; and in such 
cases the decree shall be without prejudice to the rights of 
the absent parties. 

§ 22. Where the parties on either side are very numerous, 
and cannot without manifest inconvenience and oppressive 
delays in the suit be all brought before it, the court in its 
discretion may dispense with making all of them parties, 
and may proceed in the suit, having suflScient parties before 
it to represent all the adverse interest of the plaintiffs and 
the defendants in the suit properly before it. But in such 
cases the decree shall be without prejudice to the rights and 
claims of all the absent parties. 

§ 23. In all suits concerning real estate, which is vested 
in trustees, and such trustees are competent to sell and give 
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discharge for the proceeds of the sale, and for the rents and 
profits of the estate, such trustees shall represent the persons 
beneficially interested in the estate or the proceeds, or the 
rents and profits, in the same manner and to the same 
extent as the executors or administrators in the suits con- 
cerning personal estate represent the persons beneficially 
interested in such personal estate ; and in such cases it shall 
not be necessary to make the persons beneficially interested 
in such real estate or rents and profits parties to the suit 
but the court may, upon consideration of the matter on the 
hearing, if they shall so think fit, order such persons to be 
made parties. 

§ 24. In suits to execute the trusts of a will, it shall not 
be necessary to make the heir-at-law a party; but the 
plaintiff* shall be at liberty to make the heirs-at-law a party ; 
where he desires to have the will established against them. 

§ 25. In all cases where the plaintiff* has a joint and sev- 
eral demand against several persons, either as principals or 
surities, it shall not be necessary to bring before the court, 
as parties to a suit concerning such demand, all the persons 
liable thereto ; but the plaintiff* may proceed against one or 
more of the persons severally liable. But the defendant 
may at once proceed by a bill in the nature of a cross-bill, 
against such party as is liable jointly with him and 
such party shall be permitted to make himself a 
party to the original cause, and defend the same, and the 
proceedings in the original cause shall, after the service of 
such cross-bill, be conclusive as to such other party, and if 
he shall appear thereto, be conducted as if he had been made 
a party thereto in the first instance. 
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§ 26. If a defendant shall, at the hearing of a case, object 
that a suit is defective for want of parties not having by plea 
or answer taken the objection, and therein specified by name 
or description the parties to whom the objection applies, the 
court, if it shall think fit, shall be at liberty to make a de- 
cree, saving the rights of the absent parties. 

§ 27. Where the defendant shall, by his answer, suggest 
that the bill is defective for want of parties, the plaintiff 
shall be at liberty, within fourteen days after answer filed, 
to set down the cause for argument upon that objection 
only ; and the purpose for which the same is so set down 
shall be notified by an entry to be made in the equity 
docket, in the form or to the effect following, that is to say : 
" Set down upon the defendant's objection for want of 
parties." And where the plaintiff shall not set down his 
cause, but shall proceed therewith to a hearing, notwith- 
standing an objection for want of parties taken by the 
answer, he shall not, at the hearing of the caiise, if the 
defendant's objection shall then be allowed, be entitled as of 
course to an order for liberty to amend his bill by adding 
parties. But the court, if it think fit, shall be at liberty to 
dismiss the bill. 

§ 28. The parties to a suit may at any time before decree, 
by agreement in writing, without special motion, consent 
that the bill be dismissed, with or without costs, as may 
be stipulated ; and upon payment of the costs due to the 
officers of the court, such agreement shall be entered upon 
the docket, and the suit shall be thereupon fully ended 
and discontinued. 
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Rule VI. 

Pleas, DemurrerSy and Decrees Pro Confesso. 
% 29. The plaintiff shall be entitled immediately after 
the defendant's appearance is entered, to a rule on defendant 
to be entered of course in the prothonotary's oflBce, to file 
the plea, demurrer, or answer to the bill within thirty days 
after service of notice of such rule; in default of compliance 
therewith the plaintiff may at his election enter an order as 
of course in the cause, that the bill be taken pro confesso. 
And in such case, and also where the bill is taken pro con- 
fesso for want of an appearance, the cause shall be proceeded 
in ex. parte, and the case may be put upon the next equity 
argument list, and the matter of the bill may be decreed by 
the court when there reached in its order, if the same can 
be done without an answer, upon the allegations in the bill, 
which without further proof shall be taken as admitted; or 
the plaintiff, if he requires any discovery or answer to 
•enable him to obtain a proper decree, shall be entitled to 
process of attachment against the defendant to compel an 
answer, and the defendant shall not,. when arrested upon 
such process, be discharged therefrom unless upon filing his 
answer or otherwise complying with such order as the court 
or a law judge thereof may direct as to pleading to or fully 
answering the bill within a period to be fixed by the court 
or judge, and undertaking to speed the cause ; or it shall be 
in the option of the plaintiff, when such rule to plead, 
answer or demur shall have been served as aforesaid and 
not complied with, or on default of appearance by the 
defendant within the time limited therefor, instead of taking 
the bill pro confesso, to have process of contempt to compel 
an answer. 
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§ 30. When a bill is taken pro confesso, and the court- 
shall have proceeded to a decree as aforesaid, such decree so 
rendered shall be deemed absolute, unless the court or a 
law judge thereof shall, within fourteen days after the ser- 
vice of notice of such decree on the defendant, set aside ^the 
same and give the defendant time for filing an answer upon 
cause shown. And no such motion shall be granted, unless 
the defendant shall undertake to file his answer within such 
time as the court shall direct, and submit to such other 
terms as the court shalt direct for the purpose of speeding 
the cause. 

§ 31. The defendant may, at any time before the bill is 
taken for confessed, or afterwards with the leave of the- 
court, demur or plead to the whole bill or to part of it, and' 
he may demur to part, plead to part, and answer as to the 
residue; but in every case in which the bill specially 
charges fraud or combination, a plea to such part must be 
accompanied with an answer fortifying the plea, and explic- 
itly denying the fraud and combination and the facts on 
which the charge is founded. 

§ 32. No demurrer or plea shall be allowed to be filed to 
any bill, unless supported by affidavit that is not interposed 
for delay ; and if a plea, that is is true in point of fact. 
Demurrers shall be substantially in the form following: 
"The defendant demurs to the whole bill," "or to sa 
much of the bill, or discovery or relief," stating the 
particulars and assigning the reasons or grounds in detail. 

§ 33. The plaintiff may set down the demurrer or plea to 
be argued, or he may take issue on the plea. If, upon an 
issue, the facts stated in the plea be determined for the 
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defendant, they shall avail him as far as in law and equity 
they ought to avail him. 

§ 34. If the plaintifiF shall not reply to any plea, or set 
down any plea or demurrer for argument within ten days 
after service of the same, the defendant may set it down for 
argument on five days notice. 

§ 35. No demurrer or plea shall be held bad and over- 
ruled upon argument, only because such demurrer or plea 
shall not cover so much of the bill as it might by law have 
extended to, or because the answer of the defendant may 
extend to some part of the same matter as may be covered 
by such demurrer or plea. 

§ 36. If, upon the hearing, any demurrer or plea shall be 
allowed, the court may, in its discretion, upon motion of the 
plaintiff, allow him to amend his bill upon such terms as it 
shall deem reasonable. 

§ 37. If, upon the hearing, any demurrer or plea is over- 
ruled, unless the court shall be satisfied that it was intended 
for vexation and delay, the defendant shall be assigned to 
answer the bill, or so much thereof as is covered by the plea 
or demurrer, at such period as, consistently with justice and 
the rights of the defendant, the same can, in the judgment 
of the court be reasonably done; in default whereof the 
bill shall be taken against him, pro confesso, and the matter 
thereof proceeded in and declared accordingly; and such 
decree shall also be made when the court deems the plea or 
demurrer to have been for vexation and delay, and to have 
been frivolous or unfounded. 
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Rule VII. 

Answers and Cross-hills, 
§ 38. The defendant shall make answer to all the material 
allegations of the bill. The answer of a defendant must 
be in the first person, and divided into paragraphs, num- 
bered consecutively, each paragraph containing, as nearly 
AS may be, a separate and distinct allegation. The rule, 
that if the defendant submits to answer, he shall answer 
fully to all the matters of the bill, shall no longer apply in 
•cases where he might, by plea or demurer, protect himself 
from such answer and discovery. And the defendant shall 
be entitled in all cases, by answer, to insist upon all matters 
of defence in law, (not being matters of abatement, or to 
the character of the parties, or of matters of form,) to the 
merits of the bill, of which he may be entitled to avail 
himself by a demurer or plea in bar ; and in such answer 
he shall not be compellable to answer any other matters 
than he w^ould be compellable to answer and discover, upon 
filing a demurrer or plea in bar and an answer in support 
of such plea, touching the matters set forth in the bill to 
avoid or repel the bar or defence. Thus, for example, a 
bona fide purchaser, for a valuable consideration, without 
notice, may set up the defence by way of answer, instead of 
plea, and shall be entitled to the same protection, and shall 
not be compellable to make any further answer or discovery 
of his title than he would be in any answer in support of 
such plea. 

§ 39. Specific interrogatories to defendants shall not be 
included in the bill, but may be filed separately. In like 
manner, any defendant shall be entitled to file interroga- 
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tories to any of the plaintiffs after he shall have put in hi& 
own answer to the bill. In either case, they may be filed 
at any time before the taking of testimony is begun^ 
and shall be deemed, with the answers, part of the pleadings. 
By special order on notice, they may be filed after testimony 
has been taken, and answers required at such time as the 
court or a law judge may order. They shall be divided as. 
conveniently as may be, and numbered. Where there is. 
more than one defendant or plaintiff, the particular interro- 
gatories which each is required to answer shall be specified 
by a note at the foot of the paper. A copy shall be served 
on each party required to answer them, or his counsel, and 
an order of course, to answer within ten days after such 
service, and on neglect to answer any inteorogatory and 
serve a copy of such answer within that time, the plaintiff 
or defendant, as the case may be, shall be entitled to move 
for an attachment to compel an answer. 

§ 40. A plaintiff" or defendant shall be at liberty to 
decline answering any interrogatory, or part of interroga- 
tory, when he might have protected himself by demurrer 
from answering the subject-matter of the interrogatory ; 
and he shall be at liberty so to decline, notwithstanding he 
shall answer other interrogatories, from which he might 
have protected himself by demurrer, and the plaintiff or 
defendant may, on forty-eight hours notice, set down the 
matter for a hearing before any law judge of the court, as 
on an exception to the answer for insufficiency. But where 
the interrogatories are not fully answered, and no reason is 
assigned for the omission, the particular objection must be 
pointed out by exception, to be filed and served at least ten 
days before the hearing of such exception. The plaintiff or 
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defendant shall be at liberty, before answers to the interro- 
gatories are filed, or pending exceptions, to file or require a 
replication, and proceed to take testimony without waiver of 
his right to such answers, or of his exceptions to the 
answers. 

§ 41. Cross-bills for discovery only shall not be allowed, 
but the defendent shall be at liberty instead thereof, to file 
interrogatories to the plaintiff as above provided. In other 
cross-bills no other reference shall be made to the matters 
contained in the original bill than shall be necessary, but 
the same may be treated as if incorporated therein. The 
rules regulating the form of bills shall apply to cross-bills. 
If no new parties are introduced, service of a copy of the 
cross-bill on the counsel of the plaintiff" in the original bill 
shall be sufficient. Where other persons are made parties 
the service shall be in the manner provided in original 
bills, a copy of such original bill being served together with 
the cross-bill, and such new parties shall be entitled to 
have copies of the answer to the original bill as required 
for the plaintiff*. 

§. 42. Answers and affidavits may be sworn to before any 
person authorized to administer oaths under the laws or 
usuages of this commonwealth, or of any other state, terri- 
tory, or country, where the oath is taken. 

Rule VIII. 

Eocceptions to Answers. 
§ 43. After answers are filed to interrogatories, the plain- 
tiflf shall be allowed twenty days from the service of a copy 
of such answers on the plaintiffs counsel, to file in the 
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prothonotary's office exceptions thereto, and no longer, 
unless a longer time shall be allowed for the purpose, upon 
cause shown to the court or a law judge thereof; and if no 
exceptions shall be filed thereto within that period, the 
answer shall be deemed and taken to be sufficient. 

§. 44. Where an exception shall be filed to the answer to 
^ny interrogatory for insufficiency, within the period pre- 
scribed by these rules, if the defendant shall not submit to 
the same, and file an amended answer within ten days from 
service of a copy of such exception on the defendant's 
counsel, the plaintiff shall forthwith order the prothonotary 
to set the matter down for a hearing on the next day there- 
after appointed for such causes, before a law judge of the 
court, and shall give notice of such order to the opposite 
party or his solicitor. And if he shall not so set the 
same down for a hearing, the exception shall be deemed 
abandoned, and the answer shall be deemed sufficient; 
provided, however, that the court or any law judge thereof 
may for good cause shown, enlarge the time for filing an 
exception or for filing an amended answer in their or his dis- 
cretion, upon such terms as they or he may deem reasonable. 
Exceptions shall be printed, and the expense of printing such 
as are sustained shall be allowed as costs to be immediately 
recovered. 

§. 45. If, at the hearing, any exception shall be allowed, 
the defendant shall be bound to put in a full and complete 
.answer to the particular interrogatory, within ten days, 
unless the time be enlarged by order of the court, otherwise 
the plaintiff shall of course be entitled to take the bill, so 
far as the matter of such exceptions is concerned, as 
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confessed, or, at his election, he may have a writ of attach- 
ment to compel the defendant to make a better answer to- 
the matter of the exception ; and the defendant, when he i& 
in custody upon such writ, shall not be discharged there- 
from but by an order of the court or of a law judge thereof,, 
upon his putting in such answer and complying with such 
other terms as the court or judge may direct. 

§ 46. No order shall be made by any judge for referring 
any bill, answer, or pleading, or other matter, or proceeding 
depending before the court for scandal or impertinence,, 
unless exceptions are taken in writing, and signed by coun- 
sel, describing the particular passages which are considered 
to be scandalous or impertinent : nor unless the exceptions 
shall be filed within ten days after service of the same upon 
the party excepting or his counsel, and such exceptions may 
be set down for hearing by either party on forty-eight hours 
notice, or such other notice as the court may direct to the 
opposite party. 

Rule IX. 

J Replications, 

§ 47. Whenever the answer of the defendant shall not be 
excepted to, or shall be adjudged or deemed sufficient, the 
plaintiff shall file the general replication thereto within ten 
days thereafter, unless he shall set the cause down on bill 
and answer; and in all cases where the general replication 
is filed, the cause shall be deemed to all intents and purposes 
at issue, without any rejoinder or other pleading on either 
side. If the plaintiff shall omit or refuse to file such repli- 
cation within the prescribed period, the defendant shall be 
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entitled to a rule upon him to reply within ten days after 
notice of such rule ; on failure to file such replication with 
notice to the defendant's counsel, the plaintiff shall be 
deemed to have abandoned his right to traverse the matters 
alleged in the answer. The replication shall be in substance 
thus : " The plaintiff joins issue on the matters alleged in 
the answer." 

§ 48. No special replication to any answer shall be filed. 
But if any matter alleged in the answer shall make it neces- 
sary for the plaintiff to amend his bill, he may have leave 
to amend the same upon motion to the court or a law judge 
thereof in vacation. 



Rule X. 

AmendmentSy Supplemental BUh, &c. 

§ 49. The plaintiff shall be at liberty, as a matter of 
course, to amend his bill in any matters whatsoever, before 
answer, plea, or demurrer to the bill, but he shall, without 
delay, give the defendant notice of such amendment, and all 
rules taken by the plaintiff" in the case shall be suspended 
until such notice is given. 

§ 50. After an answer, or plea, or demurrer is put in, and 
before replication, the plaintiff may, upon motion or peti- 
tion, without notice, obtain an order from any law judge of 
the court to amend his bill within twenty days thereafter. 
But after the replication filed the plaintiff* shall not be per- 
mitted to withdraw it and to amend his bill, except upon 
an order of a law judge of the court, upon motion or peti- 
tion, after due notice to the other party, and upon proof by 
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aflSdavit that the same is not made for the purpose of vexa- 
tion or delay, or that the matter of the proposed amendment 
is material, and could not with reasonable dilligence have 
been sooner introduced into the bill, and upon the plaintiflTs 
submitting to such other terms as may be imposed by the 
judge for speeding the cause. 

§ 51. If the plaintiff, so obtaining any order to amend 
his bill after answer, or plea, or demurrer, or after replica- 
tion, shall not file his amendments or amended bill, as the 
case may require, in the prothonotary's office, and serve 
a copy on the counsel of all other parties to the cause, 
who appear by counsel within the time appointed for 
making such amendments, he shall be considered to have 
abandoned the same, and the cause shall proceed as if no 
application for any amendment had been made. 

§ 52. In everj^ case where, after answer filed, an amend- 
ment of the bill is made in such particulars as to vary 
the case or the grounds of relief, the defendants shall be at 
liberty to demur or plead to the amended bill or to the 
amendments, as if no answers had been filed, and the answer 
to the original bill shall not, unless the defendant fails to 
put in another answer when required, be used except as an 
admission of the facts therein stated, subject to explanation 
by the answer subsequently filed. Answers to amendments 
may be required at such times as the court or a law judge 
upon notice shall direct, and shall be in other respects sub- 
ject to the rules regulating answers to the original bill. 

§ 5?. After an answer is put in, it may be amended as of 
course, in any manner of form, or by filling up a blank, or 
correcting a date, or reference to a document, or other small 
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matter, and be re-sworn, at any time before the replication 
is put in, or the cause is set down for a hearing upon bill 
or answer. But after replication or such setting down for a 
hearing, it shall not be amended in any material matters, 
as by adding new facts or defences, or qualifying or altering 
the original statements, except by special leave of the court 
or a law judge thereof, upon motion and cause shown after 
due notice to the adverse party, supported, if required, by 
aflSdavit. And in every case where leave is so granted, the 
court or the judge granting the same may, in his discretion 
require that the same be separately engrossed and added as 
a distinct amendment to the original answer, so as to be 
distinguishable therefrom. 

§ 54. Whenever the circumstances are such as to require 
a bill of revivor, supplemental bill, or bill in the nature of 
either or both, or where additional or diflferent parties are 
required to be joined, the same shall be made by way of 
amendment or addition to the original bill, and copies of 
such amendments or additions being served on the parties 
to the original bill, or their counsel, on the record, shall 
entitle the plaintiff to proceed as on an original bill, after 
service. Where a new party is joined, a copy of the original 
bill and the amendment shall be served as is provided for 
in the case of original bills. But, where the personal repre- 
sentative of a deceased party is properly required to be 
joined, it may be done by stating on the record the fact of 
the death, and the grant of letters to such representative 
and by service of notice of such statement on such repre- 
sentation,, and the cause, without more delay, shall proceed 
as if such representative had been originally a party, allow- 
ing him ten days to appear. 
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Rule XI. 

Evidence. 

§ 55. An order to take the testimony of ancient, infirm 
and going witnesses de bene esse before any alderman or 
justice of the peace of the respective county, or other person 
therein, authorized by law to take depositions in other cases, 
may be entered by either party in the prothonotary's oflBce 
of course, at any time after the service of process stipulating 
a reasonable notice to the adverse party : so of an order for 
a commission to any place within the State of Pennsyl- 
vania, more than forty miles distant from the county seat 
of the respective county, or to any other state or territory, 
or to foreign parts. But in case of a commission, the inter- 
rogatories must be filed in the prothonotary's office at the 
time, and written notice of this last order and of the names 
of the commissioners must be served on the adverse party at 
least fifteen days before the commission issues, in order that 
he may file cross-interrogatories, or nominate commissioners 
on his part, if he shall deem it eligible: Provided, That 
depositions taken before magistrates in the method pre- 
scribed by this rule, shall only be allowed to be read in 
evidence on the hearing of the cause, in case the same facts 
shall appear before the examiner appointed to take testi- 
mony in the cause after it is at issue, and be certified by 
him to excuse the production of such witnesses before him 
as are necessary for the introduction of depositions taken 
de bene esse on trials by jury in the same courts, or if taken 
by the commissioner before the cause is at issue, under this 
rule, it shall appear by affidavit at the hearing that the 
witnesses so examined were aged, infirm, or going out of 
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the country, or that any of them was a single witness to a 
material fact. 

§ 56. Upon the return of the commission executed, the 
same may, at the application of either party, be opened by 
any one of the judges of the court, in term time or vacation, 
or by the prothonotary ; and the prothonotary shall give 
notice to the parties of the return of any commission, and 
of the filing of depositions taken before any alderman, jus- 
tice of the peace, or examiner, and the parties shall, within 
ten days after service of such notice upon them respectively, 
enter exceptions in writing, if they have any, to the form of 
the interrogatories of the manner of the execution of the 
commission, and the taking of the depositions, or be forever 
precluded from the benefit of such exceptions, which excep- 
tions when so taken may be put down for hearing by either 
party giving forty-eight hours notice to his adversary there- 
of, or such other notice as the court may direct. 

§ 57. The last ot the interrogatories to take testimony 
shall be stated in substance, thus : " Do you know, or can 
you set forth any other matter or thing, which may be a 
benefit or advantage to the parties at issue in this cause, 
or either of them, or that may be material to the subject 
of this your examination, or the matters in question in this 
cause ? If yea, set forth the same fully and at large in your 
answer.** 

§ 58. On all interlocutory applications, as for an injunc- 
tion, or the appointment of a receiver, either party shall be 
at liberty to produce his witnesses for examination in open 
court at the hearing of the application, as to all such 
matters as could be proved by their aflBidavits, subject to 
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cross-examination as in other cases, or, upon reasonable 
notice, to require the other party to produce his witnesses 
for examination in open court, unless sufficient cause be 
shown to the contrary.* 

§ 59. The method of taking testimony, except in cases 
provided for in the foregoing rules, shall be as follows : 
After the cause is at issue, the court shall appoint an 
examiner at the request of either party who may first 
make application, which examiner shall cause such 
witnesses as either party may name to him to come before 
him on a reasonable day or days, to be appointed by him, 
of which he shall give notice to the parties for the enforcing 
the attendance of which witnesses, either party may have 
subpoena or subpoenas, returnable before such examiner, to 
be enforced by the usual process of contempt. The exami- 
nation shall be conducted by the counsel of the parties 
viva vocCf and the answers of the witnesses shall be reduced 
to writing by the examiner, and the questions also, if 
necessary to the understanding of the answer or if it be 
required by either party. The testimony of both parties 
shall be taken before the same examiner, and the defendant 
shall not be compelled to proceed with the taking of his 
testimony, until the plaintiff has finished, or declared he 
has none to take, nor shall the plaintiff be compelled to 
proceed with the rebutting testimony until the defendant 
has completed the testimony on his part ; but the court 
may, upon the special application of either party, upon 
cause shown, appoint an additional examiner before whom 

^his rale was suspended antil farther orders by the sapreme coart, 29th 
Jane, 1866, reserying to the jadge the right to enforce the same at his dis- 
cretion. 
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the party making such application may proceed to take 
his testimony, notwithstanding the pendency of the pro- 
ceeding of his adversary before the examiner first named. 

§ 60. Whenever under these rules an oath is or may be 
required to be taken, the party may, if conscientiously 
scrupulous of taking an oath, in lieu thereof make solemn 
affirmation to the truth of the facts stated by him. All 
affidavits and depositions shall be taken and expressed in 
the first person of the deponent ; and shall be divided into 
paragraphs, and each paragraph, as nearly as may be, con- 
fined to a distinct portion of the subject. 

§ 61. Either party may enter a rule as of course on his 
adversary to close the taking of his testimony within thirty 
days after notice of such rule ; any testimony taken after 
thirty days notice of such rule shall not be read in evidence 
at the hearing of the cause. But it shall be in the dis- 
cretion of the court to enlarge the time on the application of 
the party against whom such order may have been obtained, 
upon sufficient cause being shown ; and no such rule shall 
be entered against a party while, by the provision of the 
59th section, such party is not bound to begin until his 
adversary has closed. 

Rule XII. 

Masters, 

§ 62. The courts may appoint standing masters in chan- 
cery in their respective jurisdictions, and they may also 
appoint a master pro hoc vice, in any particular case. The 
compensation to be allowed to every master in chancery for 
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his services in any particular cause, shall be fixed by the 
court in its discretion, having regard to all the circum- 
stances thereof; and the compensation shall be charged 
upon and borne by such of the parties in the cause, as the 
court shall direct. The master shall not retain his report as 
security for his compensation ; but when the compensation 
is allowed by the court, he shall be entitled to an attach- 
ment for the amount against the party who is ordered to 
pay the same, if, upon notice thereof, he does not pay it 
within the time prescribed by the court. 

§ 63. Whenever any reference of any matter is made to 
a master to examine and report thereon, the party at whose 
instance, or for whose benefit the reference is made, shall 
cause the same to be presented to the master for a hearing 
within ten days after the day when the reference was made ; 
if he shall omit to do so, the adverse party shall be at 
liberty forthwith to cause proceedings to be had before the 
master, at the costs of the party procuring the reference. 

§ 64. Upon every such reference it shall be the duty of 
the master, as soon as he reasonably can after the same is 
brought before him, to assign a time and place for proceed- 
ings in the same, and to give due notice thereof to each of 
the parties or their solicitors ; and if either party shall fail 
to appear at the time and place appointed, the master shall 
be at liberty to proceed ex parley or in his discretion to 
adjourn the examination and proceedings to a future day, 
giving notice to the absent party or his solicitor of such 
adjournment; and it shall be the duty of the master to 
proceed with all reasonable diligence in every such refer- 
ence, and with the least practical delay ; and either party 
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shall be at liberty to apply to the court or a law judge 
thereof, for an order to the master to speed the proceedings, 
and to make his report, and to certify to the court or judge 
the reasons for any delay. 

§ 65. The master shall regulate all the proceedings in 
every hearing before him, upon every such reference ; and 
he shall have full authority to examine the parties in the 
cause, upon oath, touching all matters contained in the 
reference; and also to require the production of all books, 
papers, writings, vouchers, and other documents applicable 
thereto; where, by the principles of courts of chancery, the 
production of them may be compelled, and also to examine 
on oath viwa voce, all witnesses produced by the parties 
before him, and to order the examination of other witnesses 
to be taken, under a commission to be issued upon his cer- 
tificate by the prothonotary; and also to direct the mode in 
which the matters requiring evidence shall be proved before 
him ; and generally to do all other acts, and direct all other 
inquiries and proceedings in the matters before him which 
he may deem necessary and proper to the justice and merits 
thereof, and the rights of the parties. 

§ 66. All parties accounting before a master shall bring 
in their respective accounts in the form of debtor and cred- 
itor, and any of the other parties who shall not be satisfied 
with the account so brought in, shall be at liberty to examine 
the accounting party, viva voce, or upon interrogatories before 
the master, or by deposition, as the master shall direct. 

§ 67. The master shall be at liberty to examine any 
creditor or other person coming in to claim before him. 



Digitized by 



Google 



74 

either upon written interrogatories or viva voce, or in both 
modes, as the nature of the case may appear to him to- 
require. The evidence upon such examination shall be 
taken down by the master, or by some other person by his 
order and in his presence, if either party requires it, in order 
that the same may be used by the court, if necessary. 

§ 68. All affidavits, depositions and documents which 
have been previously made, read, or used in the court, upon 
any proceeding in any cause or matter, may be used before 
the master. 

§ 69. No exception will be received to the report of any 
master, unless the party excepting has filed the same with 
the master, by whom the report has been made, whose duty 
it shall be, on such exception being filed, to re-examine the 
subject and amend his report, if in his opinion such excep- 
tions are in whole or in part well founded. And in order 
to give all parties in interest an opportunity of entering 
such exception, no master shall file his report until ten 
days after he has notified to the parties his intentions so to 
do on a day designated, and giving them an opportunity of 
having access to such report. On the hearing of the ques- 
tion of confirming or setting aside the master's report, the 
party excepting thereto shall be confined to the exception 
made by him before the master, according to the previous 
requisition of this rule ; reserving to the court, however, the 
power of committing the report again, should justice 
require it. On the return of the master's final report, or at 
such time as may be established by the rules of the 
particular court, either party may set down the cause for 
hearing on the next equity argument list, provided that at 
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least four days shall intervence; but if no exceptions be 
filed as thus provided, the report shall be confirmed at the 
expiration of twenty days succeeding the day on which it 
shall have be filed. 

Rule XIII. 

Interlocutory Orders, Generally. 
§ 70. Any judge of the supreme court, or district courts, 
or any law judge of the courts of common pleas, as well in 
vacation as in term, may at chambers make and direct all 
such interlocutory orders, rules, and other proceedings 
preparatory to the hearing of causes upon their merits, in 
the same manner and with the same effect as the court 
could make and direct the same in term, reasonable notice 
of the ?ame being first given to the adverse party or his 
solicitor, to appear and show cause to the contrary, at such 
time thereafter as shall be assigned by the judge for the 
hearing thereof. 

§ 71. All motions, rules, orders, and other procedings 
made and directed at chambers or at the prothonotary's 
office, whether special or of course, shall be entered by the 
prothonotary in his equity docket, on the day on which 
they are made and directed, and notice thereof given to the 
solicitors shall be deemed notice to the parties for whom 
they appear and whom they represent, in all cases in which 
personal notice on the parties is not otherwise specially 
required. The equity docket shall be kept by the prothon- 
otary at his office, and shall be open at all office hours to 
the free inspection of the parties in any suit in equity, and 
their solicitors. All notices shall be in writing.' 
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§ 72. All motions and applications in the prothonotary's 
office for the issuing of mesne and final process, (except pro- 
cess of sequestration and of attachment to enforce and exe- 
cute decrees ;) for filing bills, answers, pleas, demurrers, and 
other pleadings; for making amendments to bills and 
answers ; for taking bills pro confesso ; for filing exceptions, 
and for other proceedings which do not by the rules here- 
after prescribed require any allowance or order of the court, 
or of any judge thereof, shall be deemed motions and appli- 
oations grantable of course by the prothonotary of the court; 
but the same may be suspended, altered, or rescinded by any 
law judge of the court upon cause shown. 

§ 73. AH motions for rules or orders, and other proceed- 
ings which are not grantable of course, or without notice, 
shall be made on application to the court or a law judge at 
•chambers, and entered in the equity docket, and shall be 
heard at such time thereafter as shall be assigned therefor 
by the court or judge the time of the making the application ; 
and if the adverse party or his solicitor, after notice thereof, 
shall not then appear, or shall not show good cause against 
the same, the motion may be heard by any law judge of the 
the court, ex parte, and granted, as if not objected to or re- 
fused in his discretion.* 

§ 74. No order allowing further time shall be made with- 
out written notice of the application for such order to the 
oounsel on record of the opposite party; and any order 
which does not recite such notice, or that the counsel attended 
at the hearing, may be disregarded. 

§ 75. Cautionary orders in injunction bills shall not be 

* A master in partition in equity cannot be summarily discharged by the 
€oart, &c. See 194 Penna. Rep., 587. 
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made, nor shall any injunction be allowed except security 
be given according to law. But whenever an injunction 
shall be granted without previous notice to the opposite 
party, it shall be taken to be dissolved if the motion be not 
argued within five days after such notice given, unless other- 
wise specially ordered by the court or a law judge thereof. 

• 
§ 76. In the city of Philadelphia all rules, or orders to 

plead or to close testimony, which, according to the time 
prescribed in the foregoing rules, would otherwise expire on 
any day of the months of July and August, shall be deemed 
and taken to expire on the same day of the month of Sep- 
tember following. 

§ 77. If, on any interlocutory proceedings, a party shall 
be ordered to pay the costs thereof, such costs shall 
be taxed by the prothonotary, and payment thereof 
may be enforced by attachment and sequestration, or the 
party to whom the said costs are directed to be paid, may, 
at his option, have a common law writ of execution for 
the recovery thereof; and the party against whom such 
order is made shall not be allowed to take any further step 
in the cause until payment of such costs. 

Rule XIV. 

Decrees, and Final Process. 

§ 78. In drawing up decrees and orders, neither the bill 
nor answer, nor other pleadings, nor any part thereof, nor 
the report of any master, nor any other prior proceedings, 
shall be recited or stated in the decree or order ; but the 
decree and orders shall begin in substance as follows : " This 
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cause came on to be be heard (or to be further heard, as 
the case may be) at this term, and was argued by counsel, 
and thereupon, upon consideration thereof, it is ordered, ad- 
judged, and decreed as follows, viz: " (Here insert the decree 
or order.) 

§ 79. The decree shall be drawn by the solicitor of the 
party in whose favor it is, who shall, unless otherwise 
herein provided, serve a copy thereof on the solicitor of the 
adverse party, with notice of the time, which shall not be 
less than three days thereafter, when the same will be 
submitted to the court ; but the court may direct the decree 
to be entered forthwith, without further notice, upon the 
same being pronounced, should they think the justice of 
the case requires it, or when the solicitor of the oppoosite 
party is present and does not object to the form thereof. 
If the opposite party, where notice is required to be given 
to him, shall not deem such draft of decree in conformity 
with the intentions of the court, he maj*^ file exceptions 
thereto before the day of hearing designated in such notice, 
which shall be submitted with the draft of the decree on 
the day so appointed, and thereupon, the court approving of 
the draft, or correcting the same in conformity with such 
exceptions* or otherwise, the prothonotary shall enter it in 
his equity docket, and from thenceforth it shall become the 
act and decree of the court. 

§ 80. If the decree or order be merely for the payment of 
money, the party in whose favor it is made shall be entitled 
to have a minute thereof (without waiting for the draft of 
a more formal decree) entered in the equity docket and 
placed in the usual form of entering judgments in the 
judgment index of the common law side of the court. 
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§ 81. Unless otherwise provided by law or by these rules, 
•or especially ordered by the court, a writ of attachment, 
and if the defendant cannot be found, or it may be other- 
wise thought proper by the court, a writ of sequestration 
or a writ of assistance to enforce a delivery of possession, 
as the case may require, shall be the proper process to issue 
for the purpose of compelling obedience to any interlocutory 
or final order or decree of the court ; but the same shall 
not be issued, unless upon motion and allowance by the 
<50urt or a law judge thereof. 

§ 82. When any decree or order is for the delivery of 
possession, upon proof made by affidavit of a demand and 
refusal to obey the decree or order, the party prosecuting the 
same shall be at liberty to apply forthwith to the court or 
to a law judge, for an order for a writ of assistance, upon 
the allowance of which the prothonotary shall immediately 
issue the same. 

§ 83. Final process to execute any decree may, if the 
<iecree be solely for the payment of money, be by a writ 
of execution, in the form used in the same court in suits 
-at common law in actions of debt or. assumpsit. If the 
decree be for the performance of any specific act, as, for 
example, for the execution of a conveyance of land or deliv- 
ering up of deeds or other documents, the decree sifiall 
prescribe the time within which the act shall be done, of 
which the defendant shall be bound, without further ser- 
vice, to take notice; and upon affidavit of the plaintiff", filed 
in the prothonotary's office, that the same has not been 
complied with, the court, if sitting, or any law judge dur- 
ing vacation, may direct the issuing of a writ of attach- 
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ment against the delinquent party, from which, if attached 
thereon, he shall not be discharged unless upon a full 
compliance with the decree and the payment of costs, or 
upon a special order of the court or of a law judge thereof, 
upon motion and aflBdavit, enlarging the time for the per- 
formance thereof. If the delinquent party cannot be found, 
a writ of sequestration may, upon motion, be ordered by 
the court or a law judge thereof, to be issued against his 
estate upon the return of nan est inventuSy to compel obedi- 
ence to the decree. 

§ 84. Every person not being a party in any cause, who 
has obtained an order, or in whose favor an order shall 
have been made, shall be enabled to enforce obedience to 
such order by the same process as if he were a party to the 
cause; and every person not being a party to the cause 
against whom obedience to an order of the court may be 
enforced, shall be liable to the same process for enforcing 
obedience to such order, as if he were a party in the cause. 

§ 85. Clerical mistakes in decrees or decretal orders, or 
errors arising from any accidental slip or omission, may be 
corrected by order of the court or a law judge thereof, upon 
petition, without the form or expense of a rehearing. 

« Rule XV. 

Rehearing, 

§ 86. Every petition for a rehearing shall contain the 

special matter or cause on which such rehearing is applied 

for, shall be signed by counsel, and the facts therein stated, 

if not apparent on the record, shall be verified by the oath 
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of the party, or by some other person. A rehearing may 
be granted at any time within the discretion of the court; 
but where the decree has been executed, parties who have 
acted on the faith of such decree shall not be prejudiced by 
such decree being reversed or varied. 

Rule XVI. 

General Provisions. 
§ 87. The courts may make any other and further rules 
and regulations for the practice, proceedings, and process, 
mesne, and final, in their respective districts, not inconsistent 
with the rules hereby prescribed, in their discretion, and 
from time to time alter and amend the same. 

§ 88. In all cases when these rules or those prescribed by 
the other courts do not apply, the practice of the courts 
shall be regulated by the present practice of the high 
court of chancery in England, so far as the same may 
reasonably be applied consistently with the local circum- 
stances and local convenience of the district where the 
court is held, not as positive rules, but as furnishing just 
analogies to regulate the practice. 

§ 89. These rules shall take effect from and after the first 
day of July, 1865. It shall be the duty of the prothonotary 
of the supreme court for the eastern district forthwith to 
send a certified copy thereof to the prothonotaries of the 
middle, northern, and western districts, and to the prothon- 
otary of each district court and court of common pleas 
throughout the State. 
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INDEX 

TO 

RULES OF THE SUPREME COURT 

AND TO THE NOTES. 
(Namend letters refer to the Rules ; figures to the page.) 



ACT OF MAY 9, 1889. 

practical directions under the act, 36. 

order of court, of February 24, 1890, relating thereto, 
37-39. 

construed in Baird vs. King, 134, P. R. 641. 
AGREEMENTS. 

of attorneys, to be in writing, viii. 8. 
ALLOCATUR. 

required in criminal cases, x, 8. 

in default, writ to be quashed, x, 8. 

in capital cases, special allocatur required where writ 
issues more than twenty days after sentence, xia. 9. 
APPEALS. 

How appeal must be taken under the act of May 9, 1889, 
xii. 10. 

appellant to bring up record at next term, xv. 11. 

in default appeal to be dismissed, or appellee may bring 
up record for ex parte hearing, xv. 11. 

paper books in, xix. 13. 

on appeal from special injunction, merits will not be de- 
decided. Notes, 30, 31. 

such appeals may be heard in any district. Notes, 31. 

appeal from pro forma decrees not allowed. Notes, 31. 
See Errors and Appeals; Paper Books. 
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APPENDIX, to paper books, xvii, 11, 12; Noms, 31, 32. 
ARGUMENT LIST. 

order of placing cases upon, ii. 5. 

order of calling cases, i. 5. 

if parties not ready, case to be non-prossed, i, 5, 

practice as to lists, Notbs, 29, 30, 31. 
See HouE List; Short Causes. 
ARGUMENTS. 

when Court may limit time, on general list, Notss, 30- 

on re-arguments only one speech on each side, Notss, 30. 

rule as to evidence in argmnent when appeal from master, 
etc., XXV. 15. 
ARGUMENT WEEKS. 

For the Eastern District, 25, 26. 

For the Middle District, 27. 

For the Western District, 27, 28. 
See Argument List; Paper Books. 

ASSIGNMENTS OF ERROR. 

See xxii, xxiii, xxiv. 14, xxxiii. 18. 

practice as to, Notes, 33, 34. 
ATTORNEYS. 

requisites for admission to Supreme Court, vi. vii. 7, 8* 

of graduates of the University of Pennsylvania, vi. 7, 8. 

from other States, vii. 8. 

when motions for admission to be made. Notes, 29. 

agreements of, to be in writing, viii. 8. 

attorneys not to be bail in error, ix. 8. 
AUTHORITIES. 

how to be cited, xvii. 12, xxxvi. 15, Notes, 34. 
BAIL IN ERROR. 

form of recognizance, iv. 6. 

exceptions to sufficiency of, v. 6. 

mode of entering new bail, v. 6. 

attorneys and other court officers not to become bail, ix. 8- 
CAPITAL CASES. See Criminal Cases. 
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CASE STATED. 

requisites of paper book, where judgment below is on, xviii. 
12, xxxiii. 18. 

CERTIORARI. 

to Q. S. or O. & T., X. xi. xia. xx. 8, 9, 10, 13. 
prothonotary to indorse rule to appear and plead, xiv. 11. 
in road cases, xxxiv. 18. 
under act of May 9, 1889, xii. 10. 
See Ebrobs and Appeals; Criminal Cases. 

CONTINUANCE. 

permission of Court necessary, iii. 5. 

when motions for continuance to be made. Notes, 29. 

CRIMINAL CASES. 

special allocatur, when required, x. 8, 9. 

in default, writ to be quashed, x. 8, 9. 

in capital cases writ of error not to issue more than 

twenty days after sentence, without special allocatur, 

xia. 9, 10. 
certificate of date of sentence to accompany praecipe, 

xia. 9. 
defendant below, if out on bail, must give recognizance to 

appear in Supreme Court, xi. 9. 
first Monday of each month, special return day for murder 

cases, xia. 9, 10. 
when such cases to be argued, xia. 9, 10. 
capital cases to be placed at head of list, xia. 10. 
when paper books to be served, xia. 10. 

DISTRICTS. 

arrangement of, 25-27. 
Terms and Return-days, 25-27. 

ERRORS AND APPEALS. 

assignments of error, when to be filed, xii. 10. 
in default, writ to be non-prossed, xii. 10. 
record to be returned on return day, xiii. 10. 
in default, non-pros, to be entered, xiii. 10. 
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Prothonotary to indorse on writ rule to appear and pload^ 

xiv. 11. 
in default of appearance, Court may prpceed eoprparte, xiv. 

11. 
when parties other than appellant may brin^' up record, 

XV.- II. . ^-. ■•■.': • 

when Prothonotary to certify opinion of Supreme Court 
with the record to Court 1>elow; xvi. 11. 

effect of act of May 9, 1889, Note 32. 
EX PARTE HEARING. ' 

when court will proceed to, xiv. xv. 11. 
GENERAL ARGUMENT LIST. See Argument List. 

HISTORY OF THE CASE. 

must not contain an argument, xxi. 14. 

not contain any portion of the evidence, i^; 

See Paper Books. 
HOUR LIST. 

in the Eastern District, xli. 21-23. 

in the Middle and Western Districts, xli. 22, 23. 

when suspended, to take up general list, Notes, 30, 31. 

practice as to, Notes, 29, 30. 

MOTIONS, WHEN TO BE MADE. 

for admission to bar, JsToTES, 29. 

for continuance, non pros. , or to. quash writ, ib, 

for reargument, NoTips, 30. 
See Rules. 
NONPROS. 

when to be entered for default, xii. xiii. 10. Notks, 30. 

when motions for n. p. to be mad^, Notes, 29. 

NOTICES. 

of attorneys to be in writing, .viii. 8. • 

notice Qf transfer of cases to short Ust^ xl. 20, 21, 22, 
•23. .'. ',,_, ' \,,,^.. . ... ,,,/.",,. 

of justifyi?ig bail, y. 6, 7.. 
ORDER OF BUSINESS. Notes, 29. 
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PAPER BOOKS. , - / . . 

detailed mstructions for preparing, xvii.r-;?:xxiii. 11-14. • 
where judgment below is on case stated, requisites of^ 

xviii. 12. 
effects of not printing all the evidence. Note, 12. 
not affected by the act of May 9, 1889, xvii. 12. 
in appeals, requisites of, xix. 13. 

in certiorari to Q. S. or O. & T., xx. 13. . ^ 

assignments of error. See xxii. xxiii. xxiv. 14, xxxiii. 18. 
practice as to, Notes, 31-39. 
history of the case, xxi. 14. Notes, 32, 33. 
brief of argument, xxv. xxvi. xxvii. 15. Notes, 34. 
paper book of defendant in error, what to contain, xxvii. 

15. 
when paper books to be served— 

in Philadelphia County, xxviii. 16. 

in other counties, xxix. 16. 
when paper books in criminal cases to be served, xia. 10. 
penalties for default in preparing or serving paper books, 

XXX. xxxi. 17. 
index. Notes, 34. 
cover, Notes, 35. 
size of type. Notes, 31. 
proof reading, Notes, 35. 
number of copies to be filed, xxviii. xxix. 16. 
as to number of copies to be printed. Notes, 35. 
Court will not permit cases to be submitted on paper 

books. Notes, 31. ' ^ 

PASSED CASES. 

when they may be called up, Notes, 30. 
time for argument may be limited, although on general 
list, lb. 

PENALTIES. 



for non-compliance with rules relating to paper books 
XXX. xxxi. 13, 14. 

PLEADINGS IN ERROR, xiv. 11, Notes, 33, 34. 
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PRACTICE. See Notes, passim. 

PROOF READING. See Papee Books, Notes, 35 

PROTHONOTARY. 

to indorse on writs rule to appear and plead, xiv. 11. 

of Courts of Common Pleas are Commissioners of bail in 
error, v. 6, 7. 

REARGUMENTS. 

motions for, how to be made, Notes, 30. 

on reargument, only one speech on each side, Notes, 30. 

RECOGNIZANCE. 

of bail in error, form of, iv. 6. 

special recognizance in criminal cases, by defendant below 
to appear in Supreme Court, xi. 9. 

REMANETS. 

entitled to priority on hour list, xli. 21. 
ROAD CASES. 

certiorari brings up record only ; merits not to be inquired 
into, xxxiv. 18. 

RULES. 

to take off non pros.. Notes, 30. 

for damages and costs under Act of May 25,1874, JV"o^^, 30. 
See Motions. 

SHORT LIST. 

rules relating to, xxxv.-xl. 18, 19. 
practice as to. Notes, 29, 30. 
notice of transfer of cases to, xl. 19. 
copy to be posted in court room, ib, 
when cases to be certified off, xxxviii. 19. 

SUPERSEDEAS. 

in default of sufficient bail, writ of error not to be a 
supersedeas, v. 5. 
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E^QUITY RULERS. 



Account 


Paoi. 


Accounting before Master, J 66, 


73 


Affidavit 




Rules relating to, J{ 12, 13, 32, 42, 60, 68, 


50, 51, 58 
62, 71, 74 


Amendments 




When allowed, 23 36, 48, 49, 50, 51, 52, 53, 
In lieu of Bill of Revivor, &c. , J 54, . 
When and how presented, J 14, 
Of decrees and orders, i 85, ^. 


59, 65, 66 
67 
51 

80 


Answers 




Form of in support of plea, J 31, 
After amendment of bill, use of, i 52, 
May be amended, J 53, . 
Form of, f J 38, 39, 40, ... . 


58 

66 

66 

60, 61 


Appeals 




To be certified in certain cases, J 4, . 


48 


Appearance 




Mode of entering and effect of default, J 13, 


51 


Arguments 




Provisions in regard to, J§ 2, 40, 46, 56, . 


48, 61 
64, 69 


Assistance 




When writ of allowed, J 82, . 


79 


Attachment 




When to be issued, U 29, 39, 45, 81, 83, . 


67, 61, 
63, 79 
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Bills — See Pleadings. 

Bills of Revivor 

Amendment in lieu bf, 8 54, . . . 6T 

Commissions — See Evidence. 

Costs 

PrQvisipns in regard to,.'?? 14, 15, 18, 82, 51, 52, 

53, 79^ 
Payment of, how enforced in interlocu- 
tory application, J 77, . . . 77 

Courts op Equity 

To be always open, J 1, . . . . 45- 

May make other and further rules, i 87, . 81 

Cross-Bills 

When to be filed, ?§ 25, 38, . . . 55, 60- 

Service and proceedings under, ? 41, . ^2 

Decrees and Orders 

Form of, J 78, 7T 

Settlement of oh notice to opposite party, 

? 79, 78. 

For payment of money to be entered on 

judgment index, J 80, . . . 78 

Mistakes in, how corrected, I 85, . . 80* 

In favor of person not party to the cause, 

? 84, ...... 80 

Pro confesso, when to be taken, {? 13, 29, 

30, 37, 51, 57, 

58, 59 

Demurrer 

Form of, U 32, 35, 58, 59 

Proceedings, when overruled after hear- 
ing, ? 37, 59 

Argument of^ §? 33, 34, . . . . 58, 59 

Allowance and disallowance, J J 35, 36, 37, 59 

Depositions — See Evidence. 

Discovery — See Cross-Bills. 

Dismissal 

Of suit by agreement, ? 28, . . > » 56* 

Docket — See Prothonotary. 
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Evidence 

When and how commission to take testi- 
mony, shall issue, ?? 55, 56, 57,- 59, 
60, . . . . . 68,69, 70, 71 

Examination of Witnesses in open* cotii't, 

2 58, , ,, 69 

Rule to close testimony ^ ? 61, . . . 71 

What to.be used before masters, J 68, . 74 

Examiners 



Appointment aild' duties, i 59, 



70 
71 



61, 62, 63 
64 

74 
69 
78 



Closing iestifnony before, f 61, . 

Exceptions 

To answers, f? 40> 43, 44, 45, . . 
For scandal and impertinence, ? 46,. 
To master's report;^ i;egulated, ? 69, 
To depositions, J 56, . . . 

To draft or decree, 179,. . . 

ExECiTTiON — See Process. ► j 

Executors and Administrators 

How to be made parties, ? 54, . . '67 

Forma Pauperis 

Wheft printed pleafiings may be dispensed 
^ ._ with, J 14, ... . . . .' 51 

Fraud 

How plea denying must be supported, 

J31, . .;. . . . . . 58 

Guardians, Ad Litem 

Appointment of, J 7, . . .... > 4.9 

Heirs-at-Law " 

As parties to suit, ?• 24, . ' . . . ' 55 

Husband and Wipe 

Seryice;Of propess on,,? 3, . . , ... ... 50 

Impertinence ' 

Exceptioi^s and reference for, il 15,J46, . 52, 64 

Infants-'" •'•: :; .' . ■«; 

Mky ^ue' by guardian, or prochein ami, i 7, 49 

When' parties, fact to be stated, J 19, 53 
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Injunctions 

Not allowed without security and notice, 

J 75, 7^ 

Bills for, in writing allowed, J 14, . . 51 

Ex-Parte to be dissolved in five days, i 75, 7^ 

Interlocutory Applications 

Power of judges in regard to, I 70, . . 7& 
Motions grantable of course, entry of, sus- 
pension of, or alteration, J 72, . . 76- 
Motions not grantable of course, §J 73, 74, 7^ 
Payment of costs in, how enforced, 2 77, IT 

Interroqatobies 

Not to be inserted in bills, ?| 17, 39, . 53, 60 

To be printed and copies furnished, i 14, 51 

Plaintiff to answer, ? 39, ... 60 
To be divided and numbered, and address 

noted, ? 39, 60 

Provisions in regard to answers to, 23 39, 

40, 43, 60, 61, 6:^ 

Form of last, J 57, 6^ 

Joint and Several Actions 

How several parties may be joined, i 25, 55^ 

Masters 

Appointment, duties of, compensation of, 

regulated, 22 62, 64, 65, 67, 69, 71, 72 

73, 74 
Duty of party on reference to, 22 63, 65, 

66, 67, 69, 72, 73,74 

Report of on reference, for impertinence or 

scandal, 2 15, 52: 

Non-Residents 

Service of process on, 22 11, 12, . . 50 

Non-residence of parties to be stated in 

Bill, 2 20, 54 



Notice 



Given Solicitors to be in writing, 2 71, . 75 

Time and service of notice in various 
cases, 22 6, 13, 30, 39, 40, 44, 46, 47, 
50, 53, 54, 55, 56, 58, 61, 62, 64, 69, 
70, 71, 73, 79, .... 48, 51, 58, 

60, 61, 63, 64, 65, 66, 
67, 68, 69, 71, 72, 74, 
75, 76, 78 
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Orders 



Cautionary, not to be made, i 75, 



76 



Parties 



t, 


51 




52, 53 




67 




58 




58 




60, 61 




58, 59 


5, 


59 




59 




66 



Defendants, U 18, 19, 20, 21, 22, 23, 24, . 53, 54, 55 
Objection, for want of, J J 26, 27, . . 56 

Pleadings — See Bills, Replication. 

To be printed, except in certain cases, i 14, 
Structure of Bill, ii 15, 16, 17, 
Rules to plead, answer, &c. , § 29, . 
Defendant may demurr or plead, i 31, 
Must be supported by affidavit, i 32, 
Form of answer, §? 38, 39, 40, 
Issue and argument, J J 33, 34, 35, . 
Amendment of, after plea or demurrer, i 36 
After disallowance of plea, i 37, 
To amended Bill, &c., J 52, 

Practice 

When English rules of equity applied, i 88, 81 

Principal and Surety 

How to be proceeded against and joined in 

action, 2 25, 55 

Printing 

All pleadings to be printed, 33 14, 44, . 51, 63 

Process 

Form and mode of service, JJ 5, 6, 8, 9, 10, 

11, 12, ,. 48, 49, 50 

Prochein Ami 

Of execution in equity, 33 81, 83, 84,. . 79, 80 

Infant may sue by, 3 7, . . . . 49 

Pro Conpesso — See Decree. 

Prothonotary 

Duties of, in equity proceedings, 33 2, 13, . 47, 51 
To keep equity docket, 3 71, . . . 75 

Publication 

Of subpoena to non-residents, 3 12, . . 50 

Receiver 

Proceedings on motion for, 3 58, . . 69 
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Belief 

Form of prayfer for, i 17, . 
Rehearing 

Mode of application for, 8* 86, . . 

Replication , 

General, when to be filed, J 47, 
No special allowed,, J 48, . ,, 

Scandal . > ... 

Exceptions and refereiice for, 22 15, 46, 
Sequestration 

When to iserue on- decree, Jl 81, 8^, 
Service 



53 

80 



64 
65 



52, 64 
79 



Of process on defendants, 22 8, 9, 10, 11, 12, 49, 50 
Proof of, to be entered, 2 13, . . .51 

SUBPiENAS . 

To non-residents, form of, 2 11, . . 50 

Suits . , 

Commencement, filing of Bill, 2 15, . 52 

Supplemental Bills 

Matter of, introduced by amendment, 2 54 . 67 

Supreme Court 

Jurisdiction of, in equity. See note, page, . 49 

Trustees 

When to represent parties, 2 23, . . 54 

Witnesses — Se^ Evidence. 
Vacation 

In Philadelphia, 2 76, 77 
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